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Executive Summary

A Study on Agreement on Joint Continental Shelf
Development Cases

1. Purpose

© The study aims to identify implications for the implementation of

Korea-Japan Agreement on Joint Continental Shelf Development and

countermeasures by conducting a comparative analysis on other countries’

joint continental shelf development cases.

2. Methodologies and Features

1) Methodologies

(Table) Research Methodologies

Div. Major Description Data Collection
- Gather and analyze data of
Diplomatic Archives and
National Archives of Korea for
literature review .
) , - Literature
- Review Korea's .
. . . review
Basic implementation of
. - Overseas and
Analysis | Korea—-Japan Agreement on

domestic case

Joint Continental Shelf
study

Development

- Analyze Agreement and MOU
on Joint Continental Shelf
Development of each nation

Hosting | — Host international seminars | — Receive advice

Reason for Selection

- Study implementation of
Korea—-Japan Agreement on
Joint Continental Shelf
Development

- Review the current status of
the Agreements on Joint
Continental Shelf
Development of other
countries

- Share experiences of the
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Div. Major Description Data Collection Reason for Selection
. working-level officers who
Internati o .
onal and invite the related experts | from overseas actually implemented the
. to collect overseas data experts Joint Development
Seminars
Agreements
- Strengthen research
capabilities of KMI
researchers through
- Summarize the current - Joint research cooperation with overseas
Overseas | implementation status of the | with major research institutions that
Joint major countries” Agreement research have accumulated research
Research | on Joint Continental Shelf institutions database on the
Development abroad implementations of

Agreement on Joint
Continental Shelf
Development

2) Features

© Japan fails to sincerely implement the Korea-Japan Agreement on
Joint Continental Shelf Development with 10 years left before its
termination in 2028.

- The Korea-Japan Agreement on Joint Continental Shelf Development
which was signed in 1974 and took effect in 1978 will be terminated
in 2028 (50 years from its effectivation)

- It was evaluated as an advanced international agreement when it
was took effect, but mutual agreement does not fulfill its reputation
for the lack of cooperation 40 years since its effectivation.

© The study aims to come up with the measures to implement the
Agreement as Japan does not cooperate in fulfilling the Agreement.

- The study also aims to review other countries Agreements on Joint

Continental Shelf Development cases to draw implications that are

applicable to Korea and to develop countermeasures
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3. Research Result

1) Summary

© The case study found out that one country can execute a joint
development between two countries through mutual cooperation and
adjustment of each country's interest.

- Even in the Model II Case, when a country agrees with joint
development but a certain sector or a region does not want to
participate in for uncertain commercial profits, an alternative
system can be developed for compensation (Iceland - Norway case)

o A case shows that one party did not want joint development and tried
to demarcate final maritime boundary even though two countries
signed the Agreement on Joint Continental Shelf Development, therefore
both nations determined the final maritime boundary rather than
implementing the joint development agreement.

- The Australia —East Timor case that recently terminated the agreement
on joint continental shelf development and demarcated final
maritime boundary has many implications to Korea.

- Especially, the case has a huge implication to Korea-Japan as the
waters are between the two facing countries and the continental
shelf naturally starts from a country and ends near to the other
country beyond a virtual mid line.

© The Malaysia - Thailand case shows a stable implementation of joint
continental shelf development though mutual cooperation unlike

Korea-Japan case, from which Korea can take an example for a new

joint development in the future
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2) Policy Contribution

© The Iceland-Norway Agreement stipulates that one country can
conduct joint development on its own against the opposition from
the other according to an individual regulation.

© The Australia and East Timor Case tends to emphasize mid line when
demarcating maritime boundary, which will be disadvantageous to

Korea in the Korea-Japan Agreement on Joint Continental Shelf
Development.

- Australia could share the profit from the boundary delimitation as it
has oil fields under development, but Korea does not have any
profit that could be considered as vested interest in the joint
development area.

- Therefore, Korea reached to the conclusion that we need to make
utmost efforts in exploring for and developing oil in the concerned
area.

© The Malaysia-Thailand is considered as an exemplary joint continental
shelf development agreement, which Korea should refer to for a
new joint development agreement with other countries including

Japan.

3) Expected Effects and Suggestions

© Confirmed that a comparative study on other countries’ cases is
required to break a deadlock in the Korea-Japan Agreement on Joint
Continental Shelf Development.
- To break a deadlock, Korea could make a suggestion that it takes
risks for oil exploration and development to itself and conduct a
development project on its own.

- At the present status, Korea could delimit the maritime boundary,
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but it needs to come up with the measures promptly as Korea does
not get profit from oil development, but burdens Korea.
© The case study on other countries implies the needs to strengthen
network and bonding with the relevant working-level officers.
- needs to continuously review exemplary joint development agreement

cases that generate tangible profits.
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FotA Ueidthe A2 Ss7/E@g0] A% =71 Ao s
Th= & yehdch
STRHAEY el oA FEUNEY WHAle R FES AT - e B
FAHo] FAHUEA oA¥= EZHIsS ofx|Tt British Institute of
International and Comparative Law(BIICL)9] Z=/HddHo] ohgt
At Ax kol AN EE Al 7HA] S 2 5 st £ 4= Sl A
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32} EZHcompulsory joint ventures) AlLE $HoR= Aekoz FAHT)
SR = FE9] A B ) 7F 22737 =S transboundary unitization)
o7 AyEo] gt 2d [ F57/1EdAEY F+ 7K /39 55
AQE S/ GolA TAHAY Fofixl BAAS 7242 Yes 57 %
TE Nt @Y JAE A ABeth= Aol

g M2 7P Egsta Al=std e Ss/IEFPeE, old F 7H4
RdEt g4 52 20 FYs 24 At ARHoRs T
Hit AR Ho] AgtE= FEjoltt. o] T/ RE
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A A9 S TEoh= ZEHQ
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oleigt FE/NTmAL Aglel, AAG 4FY 2FSol oldT BHY
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FEATRD 1L ol ARE 7 Fol2 AN, LY T/t ey 7}
2 Yeiste] B9 HTE AMUSL, AL ololo] UF HES AFshs G4l
o} o] WAle LS BAHoR ANshs Ao R Lrls w5l
239 g Folo] BAL 94T & 9k Ao v POt 48
zgo]t}

o] WAL 27] FEALAAHNA ol ol §HoLt, & Frte] Fh U
7 o] ofs) PArE 4 Udoks A UEe] Holk Ao A=y A o
o W B F S0l LS AFY AL, AT B FANA &
Aol BUAS PAUAE AL, 25 Y S e 2 2ol 0

2) Hj|Q1-AfL|OF2tH|Of

RIS Ageiotepict 2 A 19589 357 2 0 59
FE/ER Qs 4= Ael) AsEA ol Yok Aol & Fjuo] A
Aeto] e £44 B AR BRI Y WOl
5 AQIo|AE ARS-iofeulolrt ueelg Alste] BEALL BT 3
Lo, 484 AR As PG 25U 5 509 500 Rt
B9tk F ARl $Yg Bulehs e olgre v & AaATin
(Bapco)’t BAF BES Y] thRoIM, o] AelA] ALg-Tlofetlolrt
FH% PYUS FookA] echs BT P U] whelek B Ao
At $ele] FET 2o A4S Ui 2 olgloli vlalele] Ue) EE B
A8 QYL SR TS GCh o YL Euslel BAL 998 gL 4
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E o PATEO] FRFTOIA ANFAALS AP Y2 AHT olf
L 7o) QAN BE wEolety B 4 Uk Y YT AYe] ol =

3) FFEt2-OtECH|

7VEtE9} opfthH|ZF FRE Fte obFThH] sigUESIAHAbu  Dhabi
Marine Areas Co., ADMA)°l 9Jsf /AL= 1 F=2 thAlot= opfohd] =
Z9 o7kl 9o HE 49& oot WrEou Hl-E2 YA got

g FroME F A R8Tl tiet 553 AfdES 7 Sle
o, o5 Jgo At dAE LE EA ) tiste] A2 Folste Ao st
FAT, 72l Heieh AL AR R AT 22 gk ey
Razaviol WEH, & ARMIAQ g0l b HiEIT ARg-tioletrlo} 719
FPEG B& 3A% fEAES Algetta Kol

T3 g 19 27] BdoAE A3z dF, FES, B E] gt

F= A FA2Y, 5 FollMe T FFolA BAs= e A0

T
=
L

ox of Md

St

4) O|2t-A}2X}

ol A=A 7 FS/MTEAYS o, A=A, ¥7Molel(Umm  al

Qaiwain) 2t B713ke] S} A3AF 2F EA400 digh si2&S Algsidtt. ol

et AFEAE obi: FAAbu Musa) A9 UL S 93 7%t HAo]
99tk ARZAHE 19609 81 24 94 oln] 1000] | o4 Fe UrA
OF AUFAIL, ol 2047] 2RH FBHOR o] Ho] thEt AfALS F

Aol et o] 717t Bt AFRA = = R op FAR A9 X]ujjo
e 82 A2 e, d= FFE= AAEAY] AHE JAAsHAT. 11
2Lt olo] disf| olgk FE7}F wbdstAy, =2 Ud 7] FAE AA 1971
W 119 opF FAF Aol Aol B3t FoAAE Adstact. 1y & Foid
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= s wWEbA FefizbAolAE ofto] 7]&9] RIE ARl AFEAL 7F F
oF2 WolEoiof dth= W8S 85t
o] F3fztAo] W= FEAT AA/E=E FHETFE o]9lo] Al o]
A &Skl WA Ak AFEARO] AESfof ettt ERE A|3AF 230
Skar, 7 o]9]9] 35%F AFEAI], 15%E =¥ 7teolekelof A&H
o} olgfgt SHoA, & FAL FeMEEE 19 HIH FEHE=E
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2. SSHUEH ||
1) 5%

TEALRD 15 A 7H) 29 F 71 gol A9 224, 3437 A
T 93 LA 19 A FT FL FAL AL FHEAS APt
L mdolth = 35/NLS AWSIR & F GARo] AFE BT o]
A Al AR i 71 AR AL S B RAE 2
S BYL Tt G P Lol 3
A8 st B 2948 AT 2 aFUct

]— =
Te/drd [+ F 7HAE2 E58 5 e, AAE 58 FH(unitized
deposits)ol] tHalA FAFQ] 2 FAE A5t “‘EH A AS Aok
oIt A= olnl FFH siFEA A A= F RSk el &

Q ozE FATE= 2ZEAF FILEIF @(transboundary unitization

agreements)°| Ttk
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2) 7RO E-AL2L|Ot2tH|OF

F-HolEQ} AR-HolEtr]ole] SiFAAL S 8% 1922 L-9T12
J(Al Uqair agreement)= &= Ate]o] 9Ix]5t FHA|tf(Neutral Zone)s
SFHTY(area of joint sovereignty) 2.2 Tg3¥ o0, o]& Eolo] Y=
G SHA A W= A= HARFE el 553 A EFSHA =S
of. Y] 2FEARY AR719 AEAHGetty Co.)2t oF]=U(American
Independent Oil Company, Aminoil)2 3&<>JEHS AZsta, FHAH

A9 2F& FLFAU.

%

ol ook

3) ZEA-AH|QI

ngAel AFRIE 19749 BIAAC] ®HO] SiFEAE AP (Convention
between the Government of the French Republic and the Government
of the Spanish State on the Delimitation of the Two States in the Bay
of Biscay) AEsttt. o] AN F=2 A= HEE HFFALS
A5k 2o dofsiitt. Higs BAAC] Te/dTde 7t=dE A8
et S5/METFAolA F= 19 A dPE HAshs ojudl 2 8
SHAl A = Aot
S/ AA NN F GATS A9 53 HHE BHE St 5
= SRS mEbA = FE A4 9] ZF A 7ol wht
| 9 LY 292 HF 2R 7 2719] 4S5 Ad 71 7
AL AofZ AEsfor gty wEbA o] g2 Se/iERE o] MYH

T3 5 GHole Aol A4 ol 2344 BT Fgol et 74
of 9tk I B 23AH BT B FARE th2A, o] 2oL A4
o ghzo] X3k A ARE AWK Ao| Bs] TR Zo] A 240
G HATT S, FLETS A% B A slolok Yok AL
Aot oleh. At AANE TtEAZE WA A A HhaAe
GAFe] A B golshEs a7t
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5 BHIAE A0 FUAYL B3 7SS FSH AT 35717
Slat 23S TS okth A W ABE e GalolA BRstel 1
S9) 93 2448 AFIH=S sk

wa ohjet A2 ALY s Sue] gF BANEL A 9L
TR Tt Bl 4749 olel HFHA % B AY YA 8
4ol me FAqBac] 2L ARATH: WEL FHAA. B A7RAN
L AT BEOR %) B AV A I SIe B
Al olge % HE oS Tk A P

4) IR
Rt ARo] AT 19744 eIt AR 7k Fo] AP HhER

GRS ZEige] et Ts/HEEd(Agreement between Japan and
the Republic of Korea concerning the Joint Development of the
Southern Part of the Continental Shelf Adjacent to the Two
Countrles),_ S/NEEE IIof siggtt.
SENEEHNA = SNETF9S 27 (subzones) 22 L0] AF AL

o} 711‘:“g FYSHES HAsHL Aok 24 A7 dE2Y Hievls 5§ =7
o] H&Ho T5EHH, 1 w2 A0 AHH 2FEATE AESE 9A
(operator)?] =&o]| w2} A

A AR 2FEA 7oA FFA NS AEY AL 7S
15%), YA%S &79E At S &l PJAE A sfoF gt o
A Ao s FEEA B daAd FH H AR o] 3-8
A o=tk ERF Ao 'AF 9 TR A8 B8-S 7 Ao AHH
Z3AA 7hol #5SHAl FEstoiof gttt

35 91¥2](Joint Commission) 3t AHEHJAT, 1 Y ARG AeHH
ol gt FAomTt AU, 2FHA T Va2 AT Y VH=
== A

S5/NEEEY A & oo e BAS AZoll= ud =2 Jsf sf
Asta(A26z A1), A 45 AL (Arbitration Board)ell 5%

ﬂL

[©)
B
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ShAI26% AR, FAAAS] AL FHAS AAE I A9 Dol
251 WY BB WD 5 UTHA26E A4R). FEALTE | A4
Sateh e Po olgl B e AP Aol BusA g W

A
b SYeES FHE 0] UHALTR). Ed A2 TN
Ao WA L AA Ao FH, AFFEL PANEE FAFE
FHAL. BARoR PP MEAV BPSE YRPE 508 ¥ F2E 4
glom, UFATol ehggALRe] 39 Aol A¥ FIE do} e,

5) ¥=-290|
=7 e2ol= 19769 =2 1(Frigg) ¥ LTt 7kA Sdo] TR Y=t

7t @4 (Agreement between the Government of the United Kingdom
of Great Britain and Northern Ireland and the Government of the
Kingdom of Norway relating to the Exploitation of the Frigg Field
Reservoir and the Transmission of Gas therefrom to the UK)& A 25}
At o] AL 1965¥ Anglo-Norwegian S5 @F Al4x0| A5t A
a=on, 3R d [0 sttt

1976d @730l we} Frigg 7= 9 D= /NLEHAT 2 A=Y &
7he 35 2R84 o8 FaHy, ojnf = HH 52U WA= Atk
A Y= F A=Y SAUstol F57AE 7 o) o5 B E T 5 |E
A27ZA= & A9 ol {5t T J+ X}%‘:’—%%ﬂ(Consultative
Commission)& ™A=, 24 GA= HE 384 F 6599 fldez 4
Hot Yd3E E49 OHH 9 AL, HHAHsRE 7 A4 %"%—v—oﬂ‘gﬁ—‘—]r g
52 A= S50 &AL 79 9ol #Rt 71er EAlo| TWI 7] B4

okt
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mel 7o) AR R W FAE 2 %Aﬁl—o— AR Aol whet
A4 wWsle] A ojele] dhate] BAEHA htﬂ e GAFo] ROl 4
W WAL AFFHEA onet wAglo] @Yol T Aol wet T

w3 o] Y4 ojuT YR IR el e BYU] JFL 1A
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6) Of0|S2IE-29)[0]

ofojewtte} =07t HESt F5/EEES 2dl [¥ 2 [ STt
Fejo|tt. F&/EFS F=o] 1980W TSt EEZSt a2 dAFAE
7tEX 2= FHolth. @A =9o]9] Hol o] %"%7]1%}1]@101] AG=H, A5
Mgs 9 x|, SHESe} I ydo| J&H Fa7de =7]
AR Al I 7 SREE B0 AAF HlolE Q] ) Qﬂ]oi =9ol7t
Aas Ash, 4% FARF AAE S7Hlicense)= FEHFAAI2K(joint
venture contracts)] T} FoFc},

STEMEFYLE BERe i AYor FEEH=Y, HEol ¥ & ERA| A
A= ofol&=rt /NEEE9] 25%0l sigsts F=ol tis 7k dtks 7t
2tk A7t =290l FARRE A ZFoA sk & S9 HEE TA
FAREo] BESHA] %= ol YRS WSkt o|A o] 7hsshA g2 A
- F GRS A f8 A= Xdgste] H-8E& EE5HA =1
Sfof gtk ESE ofo|&HETL olF HUSHA] Yethd, =90l =214
P 4= vk 1y ST olA AFA4E ol-&o] 7Hert Abdo] WA
9, ool = k20| FAFA HES Aok t7tE A4S IR
of ol &pAo] Ut

&MY FRAGE 55 Bl AR, k=907t sig NEE-s
A0Y 25%2] AlE= AFSEAL Qlvh LBy FARIARREe] HAdIHg oA, ofel&
dE= k29019 BES Idfof St LT AFE AYA Y=t 0%
AFA o] GHAAEHY, F FARS FEFAA S|4 159 A&l H]
g3t v-E= FadfoF ittt 3E /I ER ASx] wEH, v AAE wHo]
SHAIE 7 9 AN Ee STl A-A EAstAY AFoR
3 A o] AT, F9] TS 1%t LRbAQl FE & (unitization
principle)°] A-&Hth1l A5kl Ut

f

ofoleHEe} 2gol9] FE/NLAYG SETHe] BFEL Bt A4
ARl 22 AT, SFEZ Bt =52 WAES 19809 tiue8AEH
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gojol mE FA= Y SeNE B2 g9 e wEkd v
ST A B AT B, & @8 A J
Aot SHEAS AAISHA] Edthal AW FAso] IHe Ae, I AL
°|& 3floF stH, Fe7t HA| &
of 3]F=ofof gttt

SE
rigt
o,
=2,
e}
ot
=
oX
i)
ol X ol

fifo

39 27 9¥3](Conciliation Commission)

7) OI=RIE|LH-H=

¥ 7t A dHAGOIA Y] A EEES o] flsto] vl
A Z=MANon-binding Joint Declaration)oll 199549 dojgich T%
AAZE St F=2 T5HHES(oint Commission)& AH3H=H, ©] 4
o= F= AR qEZ 2AEY o 23] 5 AFY. o] YUIE F F
7HA] Bobo] HJRE FPol=dl, AA, 5 FHA IR AHH 6 B+
(@A 42 FR)olA 285 FHokH, =4, A HASF X9 544
NS SA5] st &8 FH3ich

A A d5e BRct TEAYIE I shVIFR 49YslE HAHotd

dl, AH3]oMe FSEo] FREA U AMAE Foto] 2 FrolA A

31219 %7
4e mA

5 A et Beste] FEULE Pk U 4AH BH] Yo &
Bol B ARE P2 L LI4ERY S Gk ol 4P BHY 5
FRAGE it 710e AYUA, B HuE FEe] A, ol T
BUEPE At

8) L2{0|A|0-H|E e
Wao] Aoto} HET-L FEALL istel FLAES Adsteu, o] U

Mol o Palol MHet 29 7k Fwe

SooMY Hg PAst A2 R WS ALY 4 AR A E
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3 o] FSZAINE BEALL] olBe 9 B AR FHSH P9kt
olgiat oA WalolAlole} MEW 7+ BEALE 1970/90 o] Alo}-e)=
ZEANEHT 19899 FF-AE|AoF BEALFHT Folg At

b LElojAlot-HEY BEALINL WAdow AuE = Ao 2
AL AA Ao A8 e getel TELARHL Adshd =t
That QFsltA AdxolAE AHE A Besto] oF Falo] aﬁﬂom z
e AL oF Arks Fe BAsigen, N4E Mool ojE 441
o Bt} Ak o el A, ole], B Helsh gt B
AT Bl ofUet = 7k Pl AA FASAL GA T, AP
o Hg/HaT} Beste] WS AYVARSE s ALl AL B
A7 2 golsigit.

9) FILIX|-2[H|OF

HUz|et gHlol= FE/NEEE I, 19 ddehs ZdS et HY
e FeMEdAel weh uloto] fxgt Are] |HoA LAY 9]
10%5 2A ok F=2 FENEE QA AHFAE flote] FUA|e} 2ju]of
7t FHIAE A

3. SSHEZR

1) 5%

JP
-

27|75 Adsto] BeElohe 3o/ RE 2 ojd9 + it &2 &
o] gEg gete, WO 7+ 250 XL ZAoF sl TP B
Fotal Aeste mdo|tt, o] RE2 FASE 9] AoE Fot] IS
diisto] T2 Hstr] ffet Al HAA, 57t & Al A= 7t
A F=/ME71E(Joint Authority) e F59Y3(Joint Commission)S A

Hato] eyt

TEALED e FE3T Aol et deie 245 A% 234 B
J
A%

17
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HES SSHEEE A HE G+

TEABATEL B mols Ueht BAZEO] AAlo] wpEi ok
2 7 A17ET T, FEL] Be AsT oAl ol s
ke YAl e 7)7olt

ol ol

2) =Ct-AtC|0t2H| O}

S} ARe-tolghHlold] FE/NLEAYS 2d M9 7MY 237] FH=E &
& Aot FH2 2771 7149 593 (Joint Commission)S AR5
=4, ol 848 olYot= MdAT FHA dghS 7ML ok I8y B
S 79(Common Zone)oll thgt AT 42 HAISHA] Attt

& FA2 AR sfihAel QIS siAl sl ojudt dEk 7HA]
A AT, ZF AR ZofollA sfiohAel <1t 1,000m A SAA7HA]
oA Aol Hefjal= 2 Aol HiERHRl FEA HRE HRdths AMES
FAHCR APt o] T A Alolof] Q= FEol HoiA F Aol
O F99 AR HisiA B5oHA HiErERl 44 d2E 7RIt ol
93t

&Y= AAAEY BEHR0 NEE B A F GAOlA
AAC] Fe= HYH 7|Fold, HdIE a) F5+99 7\/\}9} 2AE4, b)
S5t st gAel Al igt AT £, o EFI|FENA TE5TY
A A, d) W)/l 89 18 2 AF, o) BATRAY 7, g 1E1

o|F {lof a3t A AT H[II

o] oju] FPHRFAYLIIAR] £ FE/NES|AHSudanese Minerals
Ltd.)e} =YA &0l KPreussaglitollAl S5 1+9= FARY HolE Rt 74
¥ A eI @ AHY £ QoA e dEE EEckes W
°F AAS =S 9t

{1

> o

3) &F-2HAlof
1989 Te} QImH|AJof Atojofl A A S /ML (E =] 2P

2) Treaty between Australia and the Republic of Indonesia on the Zone of Co-operation in an Area
between the Indonesian Province of East Timor and Northern Australia.
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2 13 qo] &b, Aa7HA |4E 7HE Buet S/ EAAelH o] F
SNMEEAY A3 42T Aed dA= BF S5 S 11 Aok F
S0 (the Zone of Co-operation)= A, B, C Al §YOF }HojR|H,
olg2 AlAY e #dH AAE WEh A9 B, C= 472 258} ITHA|
o} sfetell 7H 77k BARS] WS TEH. WEkA BYoAs 559
o] A HEHA, ARAFA/NE=R IRt A9 10%E AZdAoto] A
oA Hot. CF9Y T FYUtt HAlCE QIEYAjolrt Tof| HA 499
10%5 Alsdl= AL 2ASE Sty AFYoAE & FAS] ALt 957t
PG54 EujEa ZrgolAlS](Ministerial Council)®F 35 70E7]7-(Joint
Authority)ol] 2]&f YArET

o] o= FARTZH At A= -5t S=dl, AR HONA T
Aotz ARArde] gAF 2 Y FR-HEAY 127 EAsks 39 B F

gl

29lo] dhste], 4217 dska e,
o] G 53 ANA] N TEALL Ustol B FFNLA
A4S DR, ¥ 540l A2 PYT ARUEE M 1 oo

of ge TR Y EE ao] wel ssier s, o] o} 91
3] ool Hek. AmYAse] AR Yo B SHHo= Ay} By
ofUel 42U AXAS] 48Rt At e BE BA) ofs) A
4 AU Ak 1L B0 TF g A ATIE AL 2V

T3 a2 FE/NE7IFE AYotd, AekE 9 JikE FHE 2 AES
F A= A9 HEY AFEAE AP 4+ = ddE Fooitt 3571
= =93 Ao wet ARGl AF A H i S-S TE[shH, o]
= X983AH2(the Petroleum Mining Code) ¥ A-8-EujA 2K Petroleum

Sharing Contract)ol] wzfof shc}.

4) 5=-SE|R2

(1) =7
1975~19998 &<t A=HAlope] AuiE ok FEEE

rir
I
ALy
o
ro
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2001 3¢t ER 235 2K(Timor Sea Treaty)= A&ttt 3= &
=l g2 22 A|Zsl7] o] drHAofet F-5/E1H(The Timor
Gap Zone of Cooperation)< AHsH7|E2 3 1989 HEEZ ZK(Timor
Gap Treaty)Z AAS ¥ ot 28U 19994 SE|EE7} QI-Y|A| ol HE]
=5 =0, HEE f9d AHE(UNTAETDE B2 oA 452
NS #1sted 20008 MOUE &35k9] o d7HA] Qlku|Ajotet o571 A2t
1989¢ ElHE27] xoF9] AL AL oE AASIA.

I % 20019 BEEEE 593 A0 B2 oS AFSHL, 55
A7EF G (Joint Petroleum Development Area, JPDA)S A5} E
mas] xofo] R&HE 20019 MOUYNA = F54FNEFH9] ol9] wiES
1989d ElE=7 xoko] 1 of 1 o] obd 9 tf 1 vjROoZ WA +
S8 Y HIE2 o]H¥H FERE0 fEotA HAEoH, 2L RoFS o]
o7l At WA Fe/Nd AAL} TA FeNLAR o] A&EA =AU

(2) 200149 |23 Foko] B3MIG ¥H 29

Bl 25 F5/ o] sl =2517] {154 20019 EJREs] xoFo] B4
A Aol S FES E87F ok 20019 ElEES] £oF HA] 1989
W g2 29k 20008 MOUS} Zo] 2L FELE 2718 Hyoz ¢
Aol A At 19899 E|EE7] FOFO] AL S0} QIEY|Aof
™, 20019¥ ElREs] ZoFi} 20008 MOUS QA= 359 EHEE &
AZgFol7] g&oltt, I8EZ FEREE MEA SIS AVIEA, 27}
A WA EEHR (clean slate’ rule)ol] Wb 259 EHRE {4l
JR(UNTAET) b AAg 20019 gE28] 2okt tEo] 200042001
MOU9 3% &S ARG Az7t ok Eelrt

¢

™

E<n)

o mot

oS,

A

v}

Lo oy 2 %R U
2
o

3) Memorandum of Understanding between Australia and the UNTAET, 2001 incorporating the Timor
Sea Arrangement as Attachment ‘A’. Adopted on 5 July, 2001. Source: Department of Foreign
Affairs and Trade (DFAT) Australia.
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(3) 1989¢-20019 Fs/HdEA vlm
19894 E|REZ7] ZOF2 |22 JLE(geographical division)@} FZ& L4
(institutional design) =% &3}t Onorato and Valencia(2001)&=
19899¥ ElR=Z] ZxofoMe F5/dE 5h7] fRt ZEFo|1 AAE AUH
A Ak - WG A AAE Aetstal Ak HolA, ALY e S5/ EEE
o oS WA FHEAL ASSE B o
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o] Aot} Bi=2 19799 HiEE A4 MdE A = T S5
T+ Ay FAMIL 19908 SSNE7IFY AT ARE 2All TRt I
A5 2 @492 AdstA

19799 FeiaAolb e SEET9 oF 5082 71 % F= ARl o
ool TR 99 FAEA FAR e ft SE LTIl HiEA
ekl Aot TS v F FARPE 5 @49 iR A7 SE A
Aol gefsHl "Hod, ST B SRdTE W2 2
Zlal 7kl 509 Hiofl AAIZAol ehelshA] xshd, 5 EAE0l ALHA AE
A s 19909 T/EEACoNM e S8E7++2 43 4
AR A I, A B ARGl Hish g st

Iy SENE7ITe SR olM FES Bet #dEe TR

ol
SR
By
[

i

4 Memorandum of Understanding between Malaysia and the Kingdom of Thailand on the
Establishment of the Joint Authority for the Exploitation of the Resources of the Sea bed in a
Defined Area of the Continental Shelf of the Two Countries in the Gulf of Thailand, 1979.

5 Agreement between the Government of Malaysia and the Government of the Kingdom of Thailand
on the Constitution and other Matters relating to the Establishment of the Malaysia—Thailand Joint
Authority, 1990.
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o] Adet 19939 Fs/NEFETE 1995d A= F=o] 19604 A|
A% fFBAY THEo] AFE= AFFY Fe/NEFo sl g5t
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8) 20032| O =7 A7 S8t ZSIHLo)

(1) 9AZ gHe] AR 7] X Qojx Q] WA F-ul= 7+ 22744 JFSEES

=2 FASFHEF v GARol AT, WA gF AR 7] X ofA HAL
o7} 9lth. 20004 AL 200
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A
o 23747 BT TP 2R

O H H O

ot e
o)

(2) 200519] ol Hi5a ST HeHA-Alold Tt ZE/IES

mE At Aol 7t 2T F42 200518 old &S S35 W AE9
S5/l Qo] A gl dlE Asedeh F =7F BF A=F FAZK
ot AT A =7toln, FllsiFH e GA=oltt. FlsiFHASF A76%
8ol +Aste], 2008¢d 129 19 HZMALL Aopd miAzEAl 1Y
(Mascarene Plateau)oll &ol= &% SHA|O] A3 HEE HEEIALT]
of AEF. o]F F=2 A=Y HE52 396,000kro] sHFot= A G SH

[©)

=)
2 N

<

)

6) SR BAISH BXQ| 22 ST 2Tt “Transboundary Unitization and Joint Development
Agreements Beyond 200nm”

7) Treaty between the Government of the United Mexican States and the Government of the United
States of America on the Delimitation of the Continental Shelf in the Western Gulf of Mexico beyond
200 Nautical Miles (2000).

8 Agreement between the United States of America and the United Mexican States Concerning
Transboundary Hydrocarbon Reservoirs in the Gulf of Mexico (2012).
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9 Treaty concerning the Joint Exercise of Sovereign Rights Over the Continental Shelf in the
Mascarene Plateau Region (2012).
10) Treaty concerning the Joint Management of the Continental Shelf in the Mascarene Plateau Region.
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o} FEREE AAGA A It = APshr|=E gt o] ¥ 20179 8
4 30¢ SiFBALA et ol dosiitte A& WSk, FHFA
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X2 : PCA, Case No. 2016-10, East Timor-Australia Conciliation
Presentation for Australia’s Opening Statement.

ol i Aol of2] AY A Fqo] EATT. e TF & o] H|
34 o] 9] A A AR ARTE Ho| Ak AR A Ffo] o]FoiF]
A Qlths HollA f2uetet o]zt Qiet. &stA Ap 7ol o]fojx| 1L
U= MG 19729 F-QA=HAlor 1A BAEHS S5to] SAH s
2 T 33 g559 AAF A& FRoto] I F9 9oz kg F

slo] AE sFolth(aH3-2) TX).
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Australia

Source: Timor Sea Justice

X2 : OILPRICE.com.1)

SF-FEEE FEALEA] oA AEstEE WA 19724 39wy
Aot 814 AALAL Ao} Btk FAlo] o] FHL FE R} X2E
NUAGH AR A2Y 2o FERE AT A A, TR A
YiAJo} Aele] afdo] hshAet AAE BT 197240] B0 AEHIA
ol o4 AAYHIDE s, 19694 2o thEE Aol dgos o
B9] A4 AHE FAste] AmyAo} Sl o R TRo| hEF 4AH
e wet At FA RS AHL FET 19699 29 hEE A
o] Aol 4P FEFL /1A Aotk T EEELY Feuzol 24

) Y HAIOIE | http: //oilprice.com /Energy /Crude-Oil /East-Timor-Close ~To— Taking— Full-
Control- Of-40~- Billion—Qil-Field.html| (ZA4: 2017. 11. 1) .

12) Agreement between the Government of the Commonwealth of Australia and the Government of
the Republic of Indonesia Establishing Certain Seabed Boundaries in the Area of the Timor and
Arafura Seas Supplementary to the Agreement of 18 May 1971, 9 October 1972.
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2 FHEZ ¥ Hitolx: A FAKC] EAekA] ¥ Wl FIto] UEhtA
s3leH, ol HEEZ(Timor Gap)°ol#til §4 A5 dAvt. X254
A T57t 7Idstgloy, SERES] 59 oA ZERZo] FAA
HA Lok =i, v 3] 3 QlEvXopt SEREE FYoR
HgotEA oA Foh A SEREAE 19759 119 289 ZHEA
(FRETILIN)O|2h= 220 Eg Adst oy 9% o]F QlmuAjop 37}
TEnas Loz FHysto] st Y1, 3L 19784 AmyAlofe]
SEEE] gt *VWQ] FEE oA L, 19799 39 AmH|AlokY] A
5 MEHOE SISIGTE) o]t #Ho A&ANA Amv|Aote}t T3
7t BAZA 1‘5; S AYsHA =AU

(13 3-3) 19724 SF-QILA|Ot sHK ZAH &

Atz . PCA, Case No. 2016-10, East Timor-Australia Conciliation Presentation for Australia’'s Opening
Statement.

AT AEdAoks SERE ddo] qeiis of AT g IFS A
AT = o A% Age Atk =, 197249 44 AADY Hek= 2] o

3 S.B. Kaye, “East Timor and maritime boundary delimitations,” pp.51-59, in R. Heath and B.
Snushall(eds.), Protecting Maritime Resources: Boundary delimitation, resource conflicts and
constabulary responsibilities(Canberra: Sea Power Centre Australia, 2003), p. 65.
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HlAlokz S7HA0 ot AAGAS 345t A= 19894 F =7k 55
N9 (the Timor Gap Zone of Cooperation)& A4sl= ZQF(FJE_EJ]H
ZOHIDE A A5ttt fukstd FdS ZHAIRE ol R 1969d &l 55 A
A3} v == A4 @EEe] 17| AlEskith 4 19854 2B|of/ZEEF AL
79 A% 200809 ol BAGHANA= HE ABY EA7F F85HA] gkl

T2 5H37] WiEolth old w9 ¥l A= oAy g Y dSE
of thet &9 AHA AuiE AFT 4 YI=F SHUW Zolth 1997¢d &5
o RIEHAlok= A 99 BAE 8st= EEZ AAYR 24195 AFst
Rom, o] 22 FHEE dHo| thsi = FAAYHZ st HEZ S
A Qkot A EA ATt

(O3 3-4) 19894 E|Z =274 XROf

Atz PCA, Case No. 2016-10, East Timor-Australia Conciliation Presentation for Australia’'s Opening
Statement

14) Treaty between Australia and the Republic of Indonesia on the Zone of Co~-operation in an Area
between the Indonesian Province of East Timor and Northern Australia.

5 Treaty between the Government of Australia and the Government of Indonesia Establishing an
Exclusive Economic Zone Boundary and Certain Seabed Boundaries, 14 March 1997.
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(% 3-4) 19973 EEZ ZA| &1 ZOF (IIf2tA)

BANDA SEA

FLORES SEA INDONESIA

i) Babar
Buton Let
Alor AR Selaru

Dill Jaco
Flores. ARAFURA SEA
g,
Oe.Cusse g Toesis
Ambe# _ S
o . = )

SAWU SEA Greater Sunrise

West Timor

Bathurst Isiand Melville Isiand

mdcnes“’ VAN DIEMEN GULF
AusialL, %7
(1997 TIMOR SEA BEAGLE GULF

Darwin

AshmorgIsland

Cartier Island

AUSTRALIA

N Holothura Reefs
Cape Londondenry
N Gape Bougainvile
JOSEPH BONAPARTE

9 1% Mercatorse 200M

e e———

Atz : PCA, Case No. 2016-10, East Timor-Australia Conciliation Presentation for Timor-Leste’s Opening
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6) Exchange of Notes constituting an Agreement between the Government of Australia and the United
Nations Transitional Administration in East Timor (UNTAET) concerning the continued operation of
the Treaty between Australia and the Republic of Indonesia on the Zone of Co—operation in an area
between the Indonesian Province of East Timor and Northern Australia of 11 December 1989, 10
February 2000.

7) Memorandum of Understanding between the Government of Australia and the United Nations
Transitional Administration in East Timor (UNTAET) acting on behalf of East Timor on arrangements
relating to the Timor Gap Treaty, 10 February 2000.
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8 Clive Schofield, “Minding the Gap: The Australia—East Timor Treaty on Certain Maritime
Arrangements in the Timor Sea (CMATS)”, The International Journal of Marine and Coastal Law,
Vol. 22, No. 2 (2007), p. 195.

19) Exchange of Notes constituting an Agreement between the Government of Australia and the
Government of the Democratic Republic of Timor-Leste concerning Arrangements for Exploration
and Exploitation of Petroleum in an Area of the Timor Sea between Australia and East Timor, Dil,
20 May 2002.

20) Memorandum of Understanding between the Government of the Democratic Republic of East
Timor and the Government of Australia concerning an International Unitization Agreement for the
Greater Sunrise field, Dili, 20 May 2002.

21) Agreement between the Government of Australia and the Government of the Democratic Republic
of Timor-Leste relating to the Unitisation of the Sunrise Troubador Fields.

22) Clive Schofield, “Minding the Gap: The Australia—East Timor Treaty on Certain Maritime
Arrangements in the Timor Sea (CMATS)”, The International Journal of Marine and Coastal Law,
Vol. 22, No. 2 (2007), p. 197. Clive Schofiled= QUELH|A|OFL AO[0f] E1EE ZAIMO)| M2t MEo2 S5
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23) Clive Schofield, 9| F, p. 197.

24) Agreement between the Government of Australia and the Government of the Democratic Republic
of Timor-Leste relating to the Great Sunrise Field, Unitization Agreement
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Article 1 (k)

(k) “petroleum activities” means all activities undertaken to produce petroleum, authorised or
contemplated under a contract, permit or licence, and includes exploration, development, initial
processing, production, transportation and marketing, as well as the planning and preparation
for such activities
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http://mwww.nauticawt.com/turnkey-solutions/field-abandonement-well-plugging—solutions/proj
ect-experience-2/ (MY : 2017. 12. 27).

29) Offshore Technology EH0|X|. https://www.offshore-technology.com/projects/bayu-undan/ (Z4A4
Ql:2017.12.18.).

30) /bid.

31) Parliament of the Common Wealth of Australia, Certain Maritime Arrangement-Timor Lester (Joint
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32) Agreement Between the Government of the Republic of Indonesia, the Government of Malaysia,
and the Government of the Kingdom of Thailand Relating to the Delimitation of the Continental
Shelf Boundaries in the Northern Part of the Straits of Malacca, signed in Kuala Lumpur on 21
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MALAYSIA

X2 : Clive Schofiled et al.33)

December 1971, V. Prescott, “Indonesia-—Malaysia—Thailand”, Report No. 6-12, in J. I. Charney and
L. M. Alexander(eds.), /nternational Maritime Boundaries (Martinus Nijhoff, 1993), Vol. Il, pp.
1443-1454.
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3) Clive Schofiled et al., “From Disputed Waters to Seas of Opportunity: Overcoming Barriers to
Maritime Cooperation in East and Southeast Asia”, National Bureau of Asian Research, Special
Report No. 30 (2011), p. 6.

34) Treaty between the Kingdom of Thailand and Malaysia Relating to the Delimitation of the Territorial

Seas of the Two Countries.

5 Memorandum of understanding between Malaysia and the Kingdom of Thailand on the
establishment of the joint authority for the exploitation of the resources of the sea bed in a defined
area of the continental shelf of the two countries in the Gulf of Thailand 1979.

6) T. L.. McDorman, “Thailand and the 1982 Law of the Sea Convention”, Marine Policy, Vol. 9 (1985),
p. 295.



H3Y RS SSHLEE o)y M HE 51

=

19799 FshAAIL ol AAZT FAY Dol AE3 Lasc.
#A el leh st 91 v 5 ool T qRsel AAE Qs
A Sz, Ausd W Aude Ao Z1zste] B 504 B e ol
g5% Ao 2ol FPAL S 799 HAY TA L ATL Ao 35
7172 dYsle golstar

(2 3-10) Ef= ZHoi| U

1M E
|

Xt : David Ong.37)

7) David Ong, “The Joint Development Agreement 1990", /nternational Journal of Estuarine and
Coastal Law, Vol. 6, No. 1 (1991) , p. 58.
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&

A o2 WA age Rople Aolkn AAstirt. 18U A6t 85
8 4

i
it
o)
o

717 3lel7t AH 5 19839 8o] ElojAof 57179 WA AA FAHL
2 vheisiglon olds] Uy 2eEe] tElaL o] LAt oo o2

Zoitt.

53] g=o] FYE E=5] ofHHd AL S5/ ARA8A
S AHE FBHl E= AMEE R 4] F o =
of AR A ol A== Fs7|Fo AdsioF & AJAA] o7t
1980t &4 @/4o] Euht7 7171 A7FA] FA|A Q] ZF o] A9 o]Fof
Al gkar, 198990| EojAof XF oo =Esto] 1990d F-5/NEEA
A esHA =] Qi

199090 &F=o] TRt wEojAo-Eiw  FE/NE7|FH A (Malaysia-
Thailand Joint Authority, °l5t S5/ 7|F+¥87%)> ASEANS] o2 =7} 7t
9] ATH SIWAE AT E st o|FH#IIH3® Y= AAAEAES
AAAYT F5Y HZZ 7FA2 19910 Eo]Alote}t Bj=r2] =irHo] w}
2 HEN 7|9 =E SIS A™cith. =Y il wet S
7197t S ti#ESte] FEETY o R AR SN FAEE A,

38) Agreement between The Government of Malaysia and the Government of the Kingdom of Thailand
on the Constitution and other matters relating to the establishment of the Malaysia—Thailand Joint
Authority 1990.



5 WAL ALel] e RE Aol AUS Rowgreh FE)
7\ ARRe RN GHE FEAUT RaE A

S5 B9 4 QA =Tk
19799 FelZbA 9 19909 FEALYITFEAT Besle] FEAUTFA)
FhaAgol ] AAFE Aezkao] vl Wol 19984 48 AAEUT FEANY
25} Ak 2t dhol B3] ARHL2A 19799 SpakAAe] o) A

S/ AnkA wE dapt o gA BAsHA = TS Tl A

L TI")
2,

=
A NS A BAs ST A, AdkEEuiA kel wE At
27 "HAF B e A SR AReiat A e 5529 E
A AE, 7FES 93t AA7FA A 9 v 93t wju] &4 A o7 A

Yu=d o] WjuiEE DA clER T AZ AlAFSh= Aol

F|z9] wjuf A2 T&7L7]72t Block A-18 A2kAE 7ol A% Ao]
At Block A-18 AIA=ZE= T oJAlof HERUA FH|ZE|(Petronas
Carigal)Al, 1=+ EZlE A-335]AHTriton Oil Company)2} Hi= ET|&E AH
3]AKTriton Oil Company Ltd)7} &5 wjZAto]il, T ojAlol HEZUA
7HjZdejAtel Bi=9] AF7g7] 5 (Petroleum Authority)7} 35 mi<Atolct.
o] ujuf HFL A WA @A Block A-18 7kA Aol 20019 A7l 1
d & 1ATUw'E jEAoA ALEHESE 5o F HA 82 &
S/NE7172} Blocks B-17, C-199] AekA= 7ol AZ2H Zol1, HEZUA
7+ 22| Akt PTTEP =A7RESAHPTTEP International Ltd)7} 35 "iZ=A}
HERYUA 7HZdgatet g5 Afd7+7t 35 WE=Rlelth o] §82
A A @A 9 Block B-17, C-19 7k AJAto] 2002% 710l 1493 =
&% 79 E =X o)A HYEEE skl QUct.40

0131—5—} i} S 7HA BA A S5NEFA9 A ol Al
HolSS HolFe Aotk &9 7IAAANA gE TtAs TS S TtA

39) https://www.mtja.org/about_mtja.php(ZA4 1 2017. 11. 15).

40) David Ong, “The 1979 and 1990 Malaysia-Thailand Joint Development Agreements: A Model for
International Legal Co—operation in Common Offshore Petroleum Deposits?”, International Journal
of Marine and Coastal Law, Vol. 14, No. 2 (1999), p. 236.
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2]

7 = =

g TAoE HQl HAVIAEC] T o] ¥t ERS} Hixh HRE o|F3I
F=0] 242 7IREAEE AN 7EA B 3 22 71I7AES Bl= AR
W71 5te} dEojAlof HERUAYE 508 dstal &gttt s o]
Ao} i AL = FRol Sl $22HSongkhla) Foll4 %= o] Eo]
Ui B8 Ak (Kedah) Fo = HH=7IASSHPeninsular Gas Utilisation)
Hro=z AdEt

o]= ASEAN 3l¢==0] HEAQl oA s 9o =74 o4 HX|%
AdAE ot Qe Z2AHZE oMMt 7tA molzeEl ZRAE(Trans
ASEAN Gas Pipeline Project, TAGP)9] &%t BES FASHA HUch
20159 449 HEolAor-H= TN+ Block B-17°4 HE7H+
(Terengganu) & 7tz ¥Ao] &3 WA TAGP GAl ¥iA 42 1+ A2
o] o]FojF1, FHZ SIot= TS 4ot 3,631km=E F7ISHA HA
th41) geojAlote} Bi=r9] 7hA FE/NEY 25 7hA 252 ASEAN 3¢
=732 ofAIQE 7tA mo|mERl ZRAES} UEE T& A|YA| B3}

B
£ 49 5 3AE 2o Hlrh

ol

gog HfAL, AL, A,

Ar 2 Ao

ok ok
_)d:
i)
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Eu)
:
(i)
A
)
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o
1o
-H-l )
o
filo
ook
1Y)
ol

o

TefolAloket e Fe] 19794 FohAS 19909 FEATEA A =
@ o] SfFEc AR DR 7o) TEALEYY Do) Dol Aotet
AR ko] FEATEL U 7k Hol B FF B it 59 5
PUE FF 37 AF AYsHA glot FH AL Bote] FRYHoE HA
LI YA gtk G R Flo] FEA Folshe IFALITE

sto] 35/Nde AAISHES sk .

e J
it o

41) http://www.ascope.org/Projects/Detail /1060 (ZA4 : 2017. 11. 15).
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T/NE7IF= 19799 oA}t 19909 377+ A wet T
Mo A FAEAY, 53] AR Al 7ide] #et ne dget Y
= otk AFAQ s7HI SN 7IEE AL, S ol
SHTFH o2 UofX|A] gttt 19799 FalizhA 9] far|7k Y a U= FE
5090], 1990¥ Fs/Nd7+ FA2 19799 FoliztAel |Fa717t 52t
7 8ol Q= AoE HAHEIIH.42

To] Aot} B2 B /NS oldsty] flsh 1991 2 T o]Alot-Ff
= Fe/M7IFEe SAlol Algste] 242 sjd o= olF Al =
< F/NEFGolA 9] Ayt BIsto] 19943 20040l ARl Ak
(Production Sharing Contract)& A3t v} Qlth. 1979d FafizhA], 1990
/N7 87, 1990¢ Fs/E7]1+ Agsel ot 199449 49 219 F
9] AAERE A o] Al A= o] s MIFAol = T A FolA 5 AlRA
SolA 7ol St AP 72 Af FHA Al T FAE
g5otA 2 559 F J3AE Bt A5kt

(O3 3-11) SSHLFH2 23Kt

-
1. PC JOA LTD. (305 dntarsst)
T PTTIF ST IRMATIONAL LTD. (J0% brinren)

QPLRATIR
CARPGAL|-FTTEFY CF LIATING COMPANT SON BHD. {CFOD)

Block C-19

Xz MTJA SHOIX].43)

42) 1979 szt Hi6Z, 19909 SS/HL7 |+ & M18% &=
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A Block A-189] A 2FHZ H= 714y & FYIAHCarigali
Hess Operating Company Sdn. Bhd.)ol| lal, Edo|A|o} HEZYAL 2}
3]AFl PC JAD Ltd”7} 50%, Ef=+9] Hess Oil Company of Thailand Ltd7}
49.5%, Hess Qil Company of Thailand Inc.7} 0.5%2] A|&ES E8-ok1L Q)
t}. Blocks B-173 Blocks C-199] 2%9H2 Carigali-PTTEPI Operating
Company Sdn. Bhd.of| 12, PTTEP International Ltd2} PC JDA Ltd”}
747} 50%2] A E-& 7 k. E3E Block B-17-019] %% Carigali-PTTEPI
Operating Company Sdn. Bhd.o] &gHo] Fo=lor, 20049 AZ2=
AR A|eFof| wet PTTEP International Limited®} PC JDA Limited”}
ZFzZy 50%2] A& 7HA AL Qlt}.44)

7k27F Wi Blocks A-18, B-17, C-19 ©]2]9] #92 20024 4€ 20¥
Z7]1=R o, offf TIEHoA Moz HAIH FEo] L7|H XS YERATH
ol I1¥ F FZ¥MoZ JmAE FEo| PC JDA/HESS7h st Qe
Block A-18, AF5=4 F&2o] PC JDA/PTTEPIZ} 7¥selal &= Blocks B-17,
C-19, =4 F20] PC JDA/PTTEPIZ} /H&3IAL 1= Blocks B-17, C-19 A
qZ Yepdth, seo s FAJE B2 obd] JHEAPT AFEHA 2 o
2 Block D-200°]t}.

43) https://www.mtja.org/operators. ph(ZA : 2017. 11. 15).
44) https://www.mtja.org/operators.php(ZA 1 2017. 11. 15).



H3Y RS SSHLEE Ol M HE 57

(2 3-12) BT IANT 2K}

GULF OF THAILAND

MALAYSIA

A= - MTJA EH0|X]45)

20149 648 71222 F/NdFYolA F 723 FARR}E |4 B7H7} o]F0f
L, Block A-18914 383], Block B-17, C-1994 223], Block B-17-01
oAl 123] BARE R B7P7F AAESIY. STl 2770 7EATg ol
gRIEACH, Block A-18°14 97, Block B-17, C-19°A4 97H, Block
B-17-01914 9707} ERI= ]t ol 7IAE Foll= 4% A/7F Widd X%
T A FEANEFEYlA F 21770 7ol A=A, Block A-189]
A 11570, Block B-17, C-1991A41 102707} A=t

45) https://swww.mtja.org/operators.php (ZA : 2017. 11. 15).
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(J3 3-13) 3D Erdmt EfAt

I I I T JOINT DEVELOPMENT AREA

N 102° 30°E 103° O0E 103° 30°F 104° 00'E
h g P g
:

30,000 line kn?r !'1,13.2 sq.km) over 704 sq.km over Jinda and
Muda and Tapi Fields in early 1996 Andalas Fields in mid 2006 ILA

MALAYSIA

21,507 line km (806 sg.km) over
Amarit/lengka Fields ond Bumi
North Extension Area in mid 1997

—38° 00N

17,900 line km (546 sq.km) over
@ Bumi and Suriya Fields in fate 1996

491.45 sq.km in South
A Fostern Area in 2010

|—7° 30N 1,560 sg.km over Carigali Hess &
CSM (PM301&PM302) combined
full fold area in early 2006

450 sq.km in Central
Area in late 2007

448.52 sq.km in South
Western Area in 2010

LEGEND
_ | I it Development Ares (J0A)
e ot 4 E==] 3pseismic Area
\ ) Ny 30 Seismic acquired in

19,500 line km (620 sq.km) over

1,200 sq.km over the Western
Cakerawala Field in early 1996

Flank GHAs in mid 2005

|—6° 30N

A= MTJA STH0]X].46)

S0l Ajofe} Bl 7k9] FEATLL 19904 o]F BEALATA AI5S
s HIRA T3 B FAIs) Aol ool Sick, Be] B
7179} gl 7431% ZuiolA] WelolAlote} o] QAo EEIA
Jolsleg 71518 BAshy, FEAY ol Skt GiE Be) At S5
o2 RABRA TR ﬁzﬂraﬂ AR gHALe} Aol olsoA| gct

2) BSN7IRe| X%

Hotgl Ex =] EA 9 ZE |t dhgo|AJote} Bl AE7}L z¢
7} Qgeh 7919 A Flo F4slE ojxElo o8 2Tk AN
717 oAEIY] BEE W FEAWT AL AR A J% WE B

HTO 2 T

AHe Fgsts AYER THHL. TEAITE £ 1 ko] S5 g

6) https://www.mtja.org/operators.php (A4 : 2017. 11. 15).
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= AIFE AA Mz 717 & 5 Uk

19909 &&/MEEA A3l wet ALY oAkl = BEIT
oY TR AU 299 TF olAMEH 12919 oAtE FEH 20179 6
4 @A LFoJAlote] Tan Sri Dr Rahamat Bivi binti Yusoffe} =9
Kurujit Nakornthap®] & °JAMES Tl Q. E3F T oJA|of= Tan
Sri Dato’ Sri Haji Mohamed Apandi Bin Ali §5¥343%S H|53E & 6HY
o|AFE UYL, Hl=E Thammayot Srichuai AUA|F ZFH#HE HIESE 6
89| oAE UFSIA4N

(O3 3-14) IS 22 & AitE ZH AAXte| 2

—= Thailand

MTIA Agreement 1990 /B.E. 2533

Blocks
B-17 & C-19 and B-17-01

p—— Hess Ol Company of Thailand

| T

(Contractor) (Contractor) T, Cos 0356 (Contracton
4= 10a130CA 1994

JOA[IOCA 2004 =

A= MTJA ETH0]X|48)

S&/ME71F ofioll FYFA7E e, FEFA e 8719 2ol 2
ojAJote} Bi= HHlo] T4 FHSIALl k. FYFA= I ool 378 FAE
AL lom, 247k AR B AL AFSIA B A, ARIAIY H HEA N

47) https://www.mtja.org/organization.php (ZA : 2017. 11. 15).
48) https://www.mtja.org/organization.php (ZA : 2017. 11. 15).
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T2 gotal Ut 35779 F9HA= S5/ S S Block A-18,
Blocks-17 2 C-19, 121 Block-B 17—0101%1 o|FojA &= AJAFEH 8 A F
Aol A &AL i 9 AAEE-S =Skl RYETY RS 9okl ot

o= o

FEAW 7O AGHA AUEL A7 494 &3 TR S W,

3) SS/ME7I7e Het

Ts/iEEA met A9E 35 T(Joint Authority)= &s/I&+Y
A9 gAF & i EEof gt _—H % ettt 19799 FsiZALF 1990
| TS 1979‘5 FollZA A1xoNA e AY SHANY T &5

Mg o s AFH o] sl st ATE 19799 FshzA A3x A2
T #H AR A4 FENEFAolA +E 5 e e FAEA A
&5 disl S|l FEAS HE Folst 911:} 1:].1:} 1990¢
SENEEA A2z A1 FE5MNL7F 542 F5/MEFAoN FA=E
A, 53] AR9] 'ARRE 7ol EojoF qt il T o 2N 1979"q RliciFdy
A A3E A2l #4E LTI A F AR gAY e xSt
At

TR 19909 F5/E7+ A A7 A2 F-571+F %@74]@34' A
NEARYL] 2%, &9 si71et uiv] ®= A A4, EA }9} 7Ht§7] o] &<l
A A%, GAF E NEARIT AloFRRe] o4t Sl 3& L
dL EFsto] AR Bitds 549, %037‘}«] 9} 9475]] ] et A=
TAE T ACke] 59l & Aol gt vt 71%% 7L 7Skl
o},
S5/l Wt 2F M AR IR SSNL7|FAA] o™ = A7
A ojFo] #ste] 1990W Fs/NEAA A7 A 2= FE5HA 1ol
St7] ojg ®¥o] St} 1990¥ & /WEAA A7xe TN e 35
Mol Re FAEANEY] gAF ' 7S SAISHoF stal 5Lt ARt
e A s it AL FEsfiof b i skl Aok ot 19799
FHA A3xE AT FE5/ME7IFe AT E Td(development), “EA
(control) ¥ ‘A (administration) °o]2= Al 7HAE 745k AR, 1990

ol

|0

ﬁﬁl

o]

=]

39 >{E mS
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g S Ed A7zl #4E SsMLTIT FRAy ditol ¢
e g9 s FFHAT. ol e 1T 1 5

=3
FHA Aol 35Tl l‘%oiﬂoi AR R

P FRo] UL ¥ 4 vk FFAALIT o B FAo| VY AF
e eolilolel 4 A7) Hpeka Aot ol ne} et Ao
2 Holth,

1990 FEALIF BY ALE AIDE IFAL|79] YAAL ol
G, ATE A1F D A2HDLS FEALTANAY FA5Y AR F5

7)) Fojstied, Al7x XﬂzoP(e)L TENETFH FEE A HAF 2
ol et AGAZEE Folatet. 28U T AL F=F PR A
A 59 glole FHolA 3/ES 1L 4= Qi EPE'M %%711‘:1__-*71%011
Fold {2l dgto] AIsHA Al A2 7

19904 %—%711%* 3 171 AHe)e S&ML7IT7F FAEALY FAF
2 7ol W3t E52 FTBIAY A e Ae AT W I= AR S
e HEE AL . SIS Yot HlAS Fojsia E8
gt Fee T5NL7IFoNAl Fofshy] A8l F=ol AR =l MY I A
7 o7l et ARy ddH VIE oE dHdte dAsL AU
19799 FsiztAolA BAEEC] B =3 Hviet & S5+ e &
o FaARl g s HATAL & 5 U499

ol Xofel Biw R FE/NLTIl 1 =PAEES Folstd Af
A E Y] 57HRS] T ANEA I 22 F5/NE ARl digk R
EA7} m7)E Aog H|Zo]d 2% 9lo] o] 25t Aoz Holth TE
27]7-9] dio] 1981490 s4F 2 SAHUA, S5/HL772 JJJ—X“H
FHe 3s/MET BdAAC] B3t oo wet Z2HE Sdo] Aths0 A

Q.

o?-L

49) Hazel Fox et al., Joint Development of Offshore Oil and Gas: A Model Agreement for States for
Joint  Develooment with Explanatory Commentary, British Institute of International and
Comparative Law (1989), p. 135, 235.

50) /bid., p. 13b.
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W FeizAlet 19909 FELAT BHS FEALTLANA Ay
4% Eb stk 72| 2MokE AT 9% Gebe AT R0 Bk

4) ‘SLHE2HAI M=

19909 s-&/HL7|7+ A8 A XH%*ZHEQ} wEste] AAE2uA R Al
TE 85T 19909 A A8R AL “BEINIFGolA A7) HAF
o EE Asf FolHe BEe AdS *“*ngﬂﬂﬁlokolcﬂ oF It}" 1L F43HA
ot wEhA 19799 FsidA Ald = 7P thRoiRE ol ol et WA
BAo] WAEREAS Adshs Aoz AEWHAT.

S A A8 A2 BitERuiAlFY] 2ol a2 Ardol X
o= ojof Rtthal A4St A, FiEREAFS 358S 2H6HA] Y= 7]
ZF el faEstAE, 19909 @Y fraritte 23 4 ok 2A, Al
A A IR ok WA A7)0 AR A 10%E AMERR &
715+ AlEsfiof gtk AR, Aol Hiet HlE EAS A A= A

ZAAO] 50%S E9ofof stk A, A8 2AYAMoA AR EoF v EA
= AQAS of EFo] o™ o] ol r IHFHIL F-F/NETIF} Aok
AoA| 5o FElE T BAA, AR Ee2 A% Be ¥E2 AR F
gofloF stal, At B3 EA 7 sfiof dtrh oAA, AR AitEEulA
oFo] et Aol AEsHoF = A 592 STt AR 2Hf
Fagtor tojE 4 vk EAlL AT SEETIFOl He A A
w(research cess)®] A& /L7177 28 4 US4, 11 A 852
A Aite Eoto] BT = {84, Ao ziE TAEE EA0]
o ow didd 4 fle Beole SAl IR
T3 19909 ¥ AR AT FEANLIIFI Aejshe are
713, ek Ao gt e, A8 elojelol] st A S
= 511 gek. A8E A4FE FEALI 7L
JARE R ARl Bl A23 (o), (d), (@ F+38€E =9
SHA AY o A&F stal Aok o Yol A8x A6F2 AFA) & €

i

d

:lo o}n rlr r

12
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4 AL6E L A7 vt Mg ole} Aol et FEA% 4f 2uAE
2z} gaefor gk FYskT U

4. 0|40y Chet "It
o] Aore} Hi=2 19799 A, 19909 S-s7HE7I+ 94, 19914

TN M 53 3BMEToNA AT G52 gaAL A d A
2 o] A XJ?J ol 19799 JF4AE AET olfol= Z44

ol TE=fdlo] 25| Q3 FARS 100dd sbrbo] © Adro gy AR
19909 A1 RS ST BAH 3 WY JNkk AR A, 4
P & ATt B AAYH 5 ¥ 2AS FRSHTL TEALS ANt

7] f1Rt F=o] ZAA A7F A4S BA HATH BrrE 5 ok

TA ARl o3 A%S AHEH Block A-18914 =T A= 3570 =
2AEZE= 127 4 E3E, Central Processing Platform & Living
Quarters, Riser Paltform, FSO &°] At} 7Frd 7FA7F 790 mmsct/d9]
HIEE i A-S Boff vigele] wr BA= aiSE ok

(O% 3-15) 3S/HLUFY Block A-18 7L A&t

JDA Block A-18 Development (CHOC)

CAKERAWALA FACILITIES

A2 MTJA EH0|X] 51
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& Blcoks B-17, C-19914 =1 Sl= S5/ Z2AEZ= 107 &

A &3E, Muda Central Processing Platform, Living Qarter Platform,
Flare Tripod and Floating Stoarage Offloading®] Uth. 1Y€ A<kF
335mmscfde] 7F3E 7FA7E 109 &9t 255 202649 1¥ 1€ 59 6
H oJAREE 250mmscfd® %= dFoltt. Block B-17-019] U=
Melati 774> 2008 AU shto] {4 SHET ek 201790
£ 8% T Agoeln 2018d] HRE 7IAE AT AR HMYEL
ATH

(O3 3-16) 33HU~+Y Block B-17, C-19, B-17-01 i &%

JDA Block B-17&C-19 and B-17-01 Development (CPOC)

* 1FS0
= 11 with 106 km Pipelines

As of end 2015
w

ey
24-slot

X @ MTJA EL0|X[52)

ZefolAlotel B el FE/NEHA ol A2 v AEH o2k Tt
& g Ak 2710l FAAAANA A2 A HEZH B ARE Aol sol

s
32

51) https://www.mtja.org/organization.php (ZA4Y : 2017. 11. 15).
52) https://www.mtja.org/organization.php (ZA4Y : 2017.11.15.)



H3E USS SSHLYEY Ol M2l 2 65

B Fe] AAAZAEY] Y3 Aol dAe 2L ¥
17150l HAAdT. SEWLE7]ToF F= FH pakiss

ol &kl 109 A Zhrke] AR FAHE o] AANARE F-AHS] e
EEste] g&Fola A% FE/NETIT Avds AAZ FEEHAT

Ed F=2 19909 FEHL7IF AN BikEuiAlF AeE =St
of T/l Hofste A= 5718 Jrksol NEelede FHsH &
S = UeSE Fo=N T5/iEe] SA A 71ofstAn:. HFARA dE
S AT BAEA FAARE L o] Aotet =2 TEMLVIFE E&F 0L
sHoH 2Yote o oA FAVEA AGAAE ofvA] dTt 1

2 A% 5o B F5AS YU B 4 Urk

X
ox T
ol

i)

rlr

mﬂ

Hl
o

5. AAHE

9o b BYeLT Awst 470] we ALYl
4Yst] 2o GAFE 7o) S B 229 FAGHC| BASL, YA
So] A ML WL FAMAY BAL YAAAL Pt A F
7ol Agtol HaE Y FE Lol chat walolAlole} =L FEAL
717 49 BHOIA T Wt B E AR o AsAe AL £ 9
L AE oS, FEAWITY £ 2 LSS Bste] Yazol

£5] FEAL AR Ae] dolAl 7Hg APEe] | I kel MAES
Aol e NS ol FEALo] B FAT heO FHES A As)

e FA5h] 9% T L AW A=) Fulet Y FF A=A
S9) FYPa el A1 5o
ol Alotet et 119 FEANLEHE AT U 719) FEATEHY

ol
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%ol thes] dRe] AgHel ANE B2 oAt ik o gl
SR BRAL GYE AL A8 GYE AT v
ARl AL PASh AL o FF HRY BANT A BAE 7
4009 3SR 28 ANAE A JjBE dYsl BB

13 Welojxotel B 7ke] FEAL AlE Ao Fxe "art 9

filo -l)l'

) r>4
)
:L

H3E HOo[A[O -HIEH

1.70L

Bj=9HGulf of Thailand)Z Ei=9] siQHA 1,560km, HIEHS] st 230
km, ZEo]Alop SQFA 150km, FrETIop b 460kme=E EER] Sl
300,000kr Yol HiEjafgfo|ct. whe] meke Ay Fo ol H |
7v 385kn, & 2153fFoltt. wEtA] FASIFHFE T o] Tl P2 At
HE 7Y #gHol 2 ol fleh5d) HEGT weolAlop = 7t
of 2,500kt Hol2] sfiHo] S = o] St

HEE2 19714 64, dHolAlote] At HEH Ato] g 7|He=E 11 df
Aol S7HAS T10] A4S AL T FEol ok 197999

of thgt A=9] +F& B2 H=E It o] ALofA LojAlol= L

o|Alo} #HHRedang)Ad3+ HIEFS] 71t(Ca Mawx 719 F4E 71€0
2 559 Q&34 AT Aoz HEY AL sFge] HL FAGH o]

T} 54)
AejHoz o] FP4ole Geo] sjEe] or, 8~0mo] HAZoR o]

53) Nguyen Hong Thao, Vietnam’s Frist Maritime Boundary Agreement, IBRU Boundary and Security
Bulletin Autumn 1997.

54) Nguyen Hong Thao, Joint Development in the Gulf of Thailand, 1BRU Boundary and Security
Bulletin Autumn 1999.
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64) Vietnam Energy Online, http://nangluongvietnam.vn/news/en/investment-activity/talisman-desir
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5 Marketwired, http://www.marketwired.com/press-release/talisman-energy—-announces—first-oil
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7) U.S. Securities and Exchange Commission, https://www.sec.gov/Archives/edgar/data/201283/00
0104746913002244/a2213283zex-99_5.htm (ZAML : 2017.12. 4.).
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ic-maps—of-the—jdz/(AMY: 2017. 11. 3).
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70) Treaty between the Federal Republic of Nigeria and the Democratic Republic of Sao Tome and
Principe on the Joint Development of Petroleum and other Resources, in respect of Areas of the
Exclusive Economic Zone of the Two States, 21 February 2001.
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71) Sweet Crude Reports, http://sweetcrudereports.com/2017/03/25/15-years-later-nigeria-sao-to

me-jdz-remains—unproductive/ (ZAY : 2017. 11. 1).
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Article 5, Agreement on the Continental Shelf Between Iceland and Jan Mayen

In the part of the area defined in Article 2 north of the delimitation line between the two Parties’
economic zones (approximately 32 750 sq. km.), lceland shall be entitled to participate with a
share of 25 percent in such petroleum activities as are referred to in Article 4. In negotiations
with outside governmental or non—governmental petroleum companies, Norway shall seek to
arrive at an arrangement whereby both the Norwegian and the Icelandic percentage of the
costs of such petroleum activities are carried by the company (or companies) concerned up to
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the stage where commercial finds have been declared.

If it is not possible to obtain an arrangement whereby the two Parties' costs are carried by the
company (or companies) concerned, the Parties shall initiate negotiations on the possibility of
conducting the operations as a joint venture where each of them carries its own costs, or where
they share the costs. If Iceland does not wish to participate on this basis, Norway may proceed
on its own. If commercial finds are declared, Iceland shall be entitled, at this stage, to enter into
participation with its share in return for reimbursing Norway for that share of the costs incurred
up to this juncture which would correspond to

Iceland's share if lceland had participated from the outset.

Norwegian legislation, Norwegian petroleum policy and Norwegian regulations relating to the
control of such activities, safety measures and environmental protection shall apply to the
activities in the area referred to in the first paragraph. The Norwegian authorities shall also be
responsible for enforcement and administration in the said area.
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Introduction

This study will assess the international legal concept and practice
of offshore joint development, first by reference to the burgeoning
State practice of bilateral joint development agreements (JDAs) and
then by a taxonomic representation of this State practice in the form
of three ‘Joint Development (JD) Models’ in order to highlight the
different levels of institutionalization, as well as summarize the
common elements present within examples of each of these three JD
Models. It will then examine related international judicial authorities.
To begin with, a few words should be said about the legal
conception of ‘joint development’, particularly within the context of

disputed areas of sea-bed jurisdiction, as follows:

l. The International Legal Concept of Offshore ‘Joint Development’

Offshore ‘joint development’ agreements (JDAs), which for these
purposes also include those agreements more commonly known as
transboundary unitization agreements (TUAs),!) can be defined as the
results of a co-operative negotiation process undertaken between
interested coastal States involving the exploration and exploitation of
hydrocarbon field/deposits found either a) within a disputed sea-bed

area of overlapping continental shelf/EEZ claims,2 or b) lying across

1) ‘Unitization” agreements per se are defined by Taverne as agreements between two or more entities
holding exploration and exploitation rights in common petroleum reservoirs by which these
reservoirs will be exploited in an integrated manner, as a single unit. See: Bernard Taverne, An
Introduction to the Regulation of the Petroleum Industry: Law Contracts and Conventions (1994) at
149.

2) A recent study conducted by the British Institute of International & Comparative Law (BIICL) and
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an already delimited maritime boundary. Thus, ‘joint development is
a generic term given to international agreements between coastal
States whose main function is to provide for the co-operative
exploitation of hydrocarbon resources that come under the
jurisdictional entitlement of two (or more) of these States.

The 'joint development' concept itself has not been understood or
utilized in a uniform way.3) Mensah notes that this concept emerged
during the latter half of the 1950s, and is now well-known and
widely used by States, although there is not full agreement among
international lawyers regarding its definition or essential characteristics.
Indeed, no formal legal definition for ‘joint development” and/or
‘transboundary unitization’ agreements has ever been adopted.4 At
least one eminent commentator — Kusuma-Atmadja, suggests that
these two concepts should be separately conceived, arguing that
‘joint development’ properly relates only to overlapping sea-bed area
claims subject to joint jurisdiction, rather than the unitization of oil
and gas structures straddling the boundaries of neighbouring

countries.? In the 2007 Guyana/ Suriname Arbitral Tribunal Award,

funded by the Government of Japan focused on the applicable international law to this set of issues,
namely, the Obligations of States under Articles 74(3) and 83(3) of UNCLOS in respect of
Undelimited Maritime Areas. This study was completed in 2016 and the results of the research have
been published in the Report on the Obligations of States under Articles 74(3) and 83(3) of UNCLOS
in respect of Undelimited Maritime Areas, BIICL (2016) ISBN: 978-1-905221-68-4. Accessible at:
https://www.biicl.org/reports—and-other—publications

An online copy of the report is also available here, as well as through the following link:
https://www.biicl.org/documents/1192_report_on_the_obligations_of_states_under_articles_743_a
nd_833_of_unclos_in_respect_of_undelimited_maritime_areas.pdf?showdocument=1

3) For a selected catalogue of ‘joint development’ definitions utilized over the years by different
commentators, see David M. Ong, ‘Joint Development of International Common Offshore Qil and
?ag Deposits: 'Mere' State Practice or Customary International Law?’ (1999) 93 AJIL 771. at 772,

n.8.

4 Thomas Mensah ‘Joint Development Zones As An Alternative Dispute Settlement Approach In

Maritime Boundary Delimitation’, in Rainer Lagoni & Daniel Vignes (eds) Maritime Delimitation,

(2006) 151-160, at 146.
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for example, the term ‘joint development’ is described by the
Tribunal as follows: ‘the co-operation between States with regard to
exploration for and exploitation of certain deposits, fields or
accumulations of non-living resources which either extend across a
boundary or lie in an area of overlapping claims.’®

Such ‘joint development arrangements have proved to be an effective
legal option for co-operation in the exploration and exploitation of
shared offshore mineral resources. There are now numerous

examples of bilateral joint development agreements.”) Significantly,

5 See: Mochtar Kusuma—Atmadja, ‘Joint Development of Oil and Gas by Neighbouring Countries’, in
M. Kusuma-Atmadja, T. A. Mensah and B. H. Oxman (eds), Sustainable Development and the
Preservation of the Oceans: The Challenges of UNCLOS and Agenda 21, Proceedings of the Law of
the Sea Institute’s Twenty-Ninth Annual Conference, Denpasar, Bali, Indonesia, June 19-22, 1995,
Honolulu, Hawaii: The Law of the Sea Institute, William S. Richardson School of Law, University of
Hawaii, Honolulu (1997) 592-609, at 592.

6) Para.462, at pp.153-154 of the 2007 Guyana/Suriname Arbitral Tribunal Award.

7) The offshore joint development agreements featured here include (but are not limited to) those
between the following States: Agreement concerning the Delimitation of the Continental Shelf in
the Persian Gulf between the Shaykhdom of Bahrain and the Kingdom of Saudi Arabia, 22 February
1958, in R. Churchill, M. Nordquist & S. Houston Lay (eds.), New Directions in the Law of the Sea,
Dobbs Ferry, NY: Oceana Publications, Vol.5, 207-11, ST/LEG/SER.B/16, 409; Agreement between
the State of Kuwait and the Kingdom of Saudi Arabia Relating to the Partition of the Neutral Zone, 7
July, 1965, in 4 ILM (1965) 1134; Agreement on the Settlement of Maritime Boundary Lines and
Sovereign Rights over Islands between Qatar and Abu Dhabi, 20 March 1969, ST/LEG/SER.B/16,
403; Memorandum of Understanding between Iran and Sharjah, 18 November 1971, Middle East
Economic Survey, Vol.15, No.28 (1972) Supplement; Convention between the Government of the
French Republic and the Government of the Spanish State on the delimitation of the Continental
Shelf of the Two States in the Bay of Biscay, 29 January 1974, ST/LEG/SER.B/19, 445; Agreement
between Japan and the Republic of (South) Korea concerning Joint Development of the Southern
Part of the Continental Shelf adjacent to the Two Countries, 5 February 1974, in Churchill et al, Vol.4
(1975) 117-33; Agreement between Sudan and Saudi Arabia relating to the Joint Exploitation of the
Natural Resources of the Sea-Bed and Sub-soil of the Red Sea in the Common Zone, 16 May 1974,
ST/LEG/SER.B/18 452-5; Agreement between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of the Kingdom of Norway relating to the
Exploitation of the Frigg Field Reservoir and the Transmission of Gas therefrom to the United
Kingdom, 10 May 1976, entered into force: 22 July 1977, UKTS (1977) 113, also in Energy Vol.6
(1981) 1317-24; Memorandum of Understanding between Malaysia and the Kingdom of Thailand on
the Establishment of a Joint Authority for the Exploitation of the Resources in the Sea-Bed in a
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such bilateral State practice can now be found in many different
regions of the world.®) Both their increasing numbers and geographical
diversity preclude any attempt at dismissing their repeated occurrence
as merely coincidental State practice. These many examples of
bilateral State practice, along with increasing judicial support for
such co-operative behaviour on the part of such interested States by
successive international tribunals, have provided legal commentators

with much empirical evidence and legal authorities with which to

Defined Area of the Continental Shelf of the Two Countries in the Gulf of Thailand, 21 February
1979, entered into force: 24 October 1979, in Appendix | of D. Ong, 'Thailand/Malaysia: The Joint
Development Agreement 1990", Appendix II, International Journal of Estuarine (now Maring) and
Coastal Law, Vol.6, No.1 (February, 1991) 57-72, at 61-3, also in Energy, Vol.6 (1981) 1355-6.
Followed by the Agreement between the Government of Malaysia and the Government of the
Kingdom of Thailand on the Constitution and Other Matters relating to the Establishment of the
Malaysia—Thailand Joint Authority, 30 May 1990, in Appendix Il of Ong, 64-72; Agreement on the
Continental Shelf between Iceland and Norway, 22 October 1981, 21 ILM (1982) 1222-6; Treaty
between Australia and the Republic of Indonesia on the Zone of Co-operation in an Area between
the Indonesian Province of East Timor and North Australia, 11 December 1989, 29 ILM (1990)
469-537; Memorandum of Understanding between Malaysia and Vietnam for the exploration and
exploitation of petroleum in the Gulf of Thailand, 5 June 1992, entered into force: 4 June 1993. See:
T.L. McDorman, '‘Malaysia— Vietnam', Report No.5-19, in J.I. Charney & L. M. Alexander (eds.),
International Maritime Boundaries, Vol.lll, The Hague: Martinus Nijhoff (1998), 2335-44, text of
MOU at 2341 -44; Maritime Delimitation Treaty between Jamaica and the Republic of Colombia, 12
November 1993, entered into force: 14 March 1994, see: K. G. Nweihed, 'Colombia-Jamaica',
Report 2-18, in Charney & Alexander (eds.) Vol. Il (1998) op. cit., at 2179-2204; Management and
Co—operation Agreement between the Government of the Republic of Senegal and the Government
of the Republic of Guinea-Bissau, 14 October 1993, and Protocol of Agreement relating to the
Organization and Operation of the Agency for Management and Co-operation between Senegal and
Gunea-Bissau, 12 June, 1995, both entered into force: 21 December 1995, 31 LOS Bull. 40 & 42,
respectively (1996). See also: J. R. V. Prescott, 'Guinea-Bissau-Senegal’, Report 4-4(4) & (5) in
Charney & Alexander (eds.) Vol.lll (1998) op. cit., 2251-78. Joint Declaration of Argentina and the
United Kingdom on Co—operation over Offshore Activities in the South West Atlantic, 27 September
1995, 35 ILM (1996) 301, 'Current Developments: UK-Argentina’, International Journal of Marine
and Coastal Law, Vol.11, No.1 ((March, 1996) 113-8, see also: R.R. Churchill, Falkland Islands -
Maritime Jurisdiction and Co-operative Arrangements with Argentina’, International and
Comparative Law Quarterly, Vol.46 (1997) 463-77.

8) Specifically, the North Sea, Middle East, West African, as well as East and Southeast Asian regions.
See: List of joint development and transboundary unitization agreements above.
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consider whether an international legal obligation now exists requiring
co-operative agreements for sharing the revenues obtained from the
joint exploitation.? This leads to the preliminary observation that the
lack of any binding legal obligation to co-operate in the joint
development of an international common deposit has less to do with
the lack of State practice than with the absence of the other
imperative in the formation of customary international law, namely
the psychological or subjective element of acceptance of the specific
obligation as binding in law, opinio juris sive necessitasis.1® Thus,
whether an international legal obligation exists to strictly pursue
either joint development (including transboundary unitization) in
such situations, is still a matter for debate. In the present author’s
view, however, the key element underlying all offshore joint development
and transboundary unitization agreements is the requirement of
co-operation between all interested State parties, manifested in negotiations
towards an agreement for the efficient exploration and exploitation
of the disputed hydrocarbon resources. Within this context, the form

of the resulting co-operative arrangement is arguably less significant

9 Notable recent contributions in this regard include the following papers: Gao Jianjun, Joint
Development in the East China Sea: Not an Easier Challenge than Delimitation’, International
Journal of Marine & Coastal Law, Vol.23, No.1 (March, 2008) 39-75; Clive Schofield, ‘Minding the
Gap: The Australia—East Timor Treaty on Certain Maritime Arrangements in the Timor Sea’,
International Journal of Marine & Coastal Law, Vol.22, No.2 (June, 2007) 189-234, and Chidinma
Bernadine Okafor, ‘Joint Development: An Alternative Legal Approach to Oil and Gas Exploitation in
the Nigeria—Cameroon Maritime Boundary Dispute?’, International Journal of Marine & Coastal Law,
Vol.21, No.4 (December, 2006) 489-522. For the ICJ Judgment in the Nigeria v Cameroon case,
see: Case concerning the Land and Maritime Boundary between Cameroon and Nigeria (Cameroon
v. Nigeria) Judgment of 10 October, 2002 ICJ Reports (2002) p.303. For an authoritative discussion
of the utility of joint development arrangements as an alternative method for resolving maritime
boundary delimitation disputes, see: Mensah (2006) op. cit.

10) For a fuller discussion of this issue, see: David M. Ong, ‘Joint Development of Common Offshore
Oil and Gas Deposits: ‘Mere’ State Practice or Customary International Law?’, American Journal of
International Law, Vol.93, No.4 (October, 1999) 771-804.
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than the acceptance and application by the States involved of the
substantive obligation to co-operate towards a joint development (or
transboundary unitization) agreement, coupled with the procedural
requirements that must be followed to fulfill this substantive
obligation to co-operate. Commenting on this State practice, the
Tribunal in the 2007 Guyana/Suriname Award notes that: ‘There
have been a number of examples of arrangements for the joint
exploration and exploitation of maritime resources, often referred to
as joint development agreements. 11

The international law governing offshore joint development and/or
transboundary unitization of disputed hydrocarbon fields has also
arguably progressed through successive models of State practice on
joint development/transboundary unitization,12 which have in turn
received international judicial approbation within several international
maritime delimitation cases.13) International judicial opinion has
expressed guarded support for the application of the joint development
principle. This is manifest in the 1969 North Sea Continental Shelf
cases, the 1981 Joint Commission over Jan Mayen island between
Iceland-Norway, the 1982 ICJ Judgment in the Tunisia/Libya case,

and the second phase of the FEritrea/Yemen Arbitration Award

1) Para.462 at p.153 of the present Award.

12) The three models of joint development/transboundary unitization agreements utilized by States are
described and catalogued in Ong (1999) op. cit., at 788-792, and updated in David M. Ong, ‘The
Progressive Integration of Environmental Protection within Offshore Joint Development
Agreements’, in Malgosia Fitzmaurice and Milena Szuniewicz (eds.) Exploitation of Natural
Resources in the 21st Century: The Challenge of Sustainable Development, Kluwer Law
International (2003) 113-41, at 121-140. See below: Section |Il.

13) As His Excellency Judge Jessup presciently observed in his Separate Opinion in the North Sea
Continental Shelf (ICJ) cases, the principle of joint exploitation might have wider application in
agreements on overlapping areas of disputed continental shelf that were yet to be delimited. See:
ICJ Reports (1969) at 82.
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relating to maritime boundary delimitation between the two countries,
in 1999.19 In this case, the Arbitral Tribunal did not acknowledge
the need to establish joint resource zones for fisheries resources
within Yemen's waters, despite accepting Eritrea’s historic fishing
rights in that area. However, when it came to non-living hydrocarbon
resources such as petroleum deposits, the Tribunal reiterated the
Parties’ duty to inform and consult each other on any oil and gas
and other mineral resources that may be discovered to straddle the
single maritime boundary between them, or that lie in its immediate
vicinity. Relying on the historical ties and friendly relations between
the two States, as well as State practice on joint development, the
Eritrea/Yemen Tribunal also inferred an obligation to ‘give every
consideration to the shared or joint or unitized exploitation’ of
resources that straddle maritime boundaries.l>) More recently, the
2007 Guyana/Suriname UNCLOS Annex VII International Arbitral
Tribunal Award and the recent Ghana/Cote d'Ivoire (2015 & 2017)
ITLOS Special Chamber Decisions arguably lay out the specific duties
of performance for interested States in situations of overlapping sea-bed
jurisdiction claims, either in advance or in lieu of any maritime
boundary delimitation agreement. These duties were elaborated by
these tribunals in their interpretation of Articles 74(3) and 83(3) of
the 1982 UN Convention on the Law of the Sea (UNCLOS). It is
submitted here that the articulation of these specific duties of

performance in these Awards add considerably to the overall scope

14) See: Report of the Arbitral Tribunal in the Second Stage of the Proceedings (Maritime Delimitation)
Eritrea/Yemen, 17 December, 1999. Accessible at http://www.pca—cpa.org See also: W. Michael
Reisman, ‘Eritrea—Yemen Arbitration (Award, Phase II: Maritime Delimitation)’, American Journal of
International Law, Vol.94, No.4 (October, 2000) 721-72?

1) Arbitral Tribunal Report (1999), ibid., at para.86?
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of procedural rules within the international legal regime for offshore

joint development.

Il. Three Models of Joint Development Agreements

The lingering uncertainty as to whether a substantive rule of
customary international law enjoining co-operation in the form of
joint development exists is enhanced by an appreciation of the fact
that no particular type or model of joint development agreement
would appear to have achieved significant pre-eminence over the
rest in numerical terms alone. As the seminal British Institute study
on joint development agreements observed: 'Each of these models
has a number of possible variations yet none seems capable of
commanding universal acceptance due to differing political and
economic systems, traditions of conflict and degrees of national
sensitivity.'16)

Taxonomically, the bilateral agreements featured in this collection
of State practice can be grouped into three different joint development
models, as outlined below. They are as follows:

The first Joint Development’ (JD) Model (I) comprises of an
agreement between the interested States whereby one State manages
the development of a designated joint zone on behalf of the other
State(s) concerned, with all the State(s) sharing the revenues arising
from the exploitation of the resources, once the costs incurred by
the first State have been subtracted. This joint development model is
arguably the simplest option available to interested States because it

requires the least amount of effort by the governments concerned in

16) H. Fox et al (1989) op. cit., at 115.
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the way of formal bilateral co-operation and legal and institutional
harmonization. Many of the earliest joint development agreements
utilized this model. Examples are the 1958 Saudi Arabia-Bahrain,1?)
1969 Qatar-Abu Dhabi,!® and 1971 Iran-Sharjah,19 agreements.

Of late, this first JD Model (I) has fallen into disuse. This is
principally due to the apparently unacceptable loss of autonomy on
the part of the State that allows its sovereign rights to be
administered by another State. Many States are reluctant to accept
such a situation, especially within a disputed sea-bed area subject to
overlapping claims. They are fearful of appearing to accept, however
implicitly, a status quo that confers de facto jurisdiction to the other
State, even if the de jure position is explicitly reserved. The main
disadvantage is the other State's concern about the possible adverse
inferences drawn from the managing State's pre-emptive role in the
disputed area and its effect on the strength of the other State's
claims to this area.

The second JD Model (II) is the most popular option among the
three models discussed here. This JD Model II consists of an agreement
establishing a system of compulsory joint ventures between their

national or other nominated oil companies either in designated joint

17) Full title: Agreement concerning the Delimitation of the Continental Shelf in the Persian Gulf
between the Shaykhdom of Bahrain and the Kingdom of Arabia. Entered in to force: 26 February,
1958. Source: Jonathan Charney and Lewis Alexander (eds.), International Maritime Boundaries,
hereinafter: IMB, Dordrecht: Martinus Nijhoff, Vol.Il (1993) Rep. No. 7-3, 1495-97.

18) Full title: Agreement on the Settlement of Maritime Boundary Lines and Sovereign Rights over
Islands between Qatar and Abu Dhabi. Signed & in force: 20.3.1969. Source: UN Doc. No.
ST/LEG/SER.B/16, 403 (1974) See also: Charney & Alexander (eds.), IMB, Vol.ll, Rep.No.7-9
(1993) 1547-8.

19) Full title: Memorandum of Understanding between Iran and Sharjah. Adopted by exchange of letters
between the Parties abd the concession—holder: Buttes Co. in November, 1971. Source: Supp. to
Middle East Economic Survey, Vol.XV, No.28 (May, 1972)
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development zones (JDZs), or in order to exploit deposits lying across
already delimited boundary lines. Where these JD Model II agreements
are established in designated JDZs, these usually correspond to
disputed continental shelf/EEZ claims between the two States
concerned. Alternatively, JD Model II also consists of an agreement
establishing a system of compulsory joint ventures between their
national or other nominated oil companies. This latter sub-species of
Model II joint development agreements has also been described as
the international or transboundary unitization of deposits. A common
feature of both types of Model II joint development agreements is
the compulsory nomination of a single operator to exploit the shared
deposit(s) found in the designated joint development zone, or lying
across the delimited boundary. Such JD Model II agreements usually
provide for the compulsory unitization of transboundary deposits and
the nomination of a single operator on behalf of all the interested
operators in order to exploit deposits lying across already delimited
boundary lines. While the modus operandi in both situations described
above is similar, the geographical context within which these
different types of Model II joint development agreements operate is
quite different.

Thus, it may be noted that there are two distinctive sub-species of
Model II-type JD agreements. First, agreements that designate specific
joint development zones in which compulsory joint ventures are
established in respect of unitized deposits, and secondly, transboundary
unitization agreements (TUAs) that provide for a single operator to
exploit a 'straddling’ deposit lying across a previously agreed maritime
boundary. This latter sub-species of Model II-type JD/TU agreements
has also been described as merely being the international or transboundary

unitization of deposits, and thus even been renounced as not being
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true ‘joint development’.20) Despite this objection to the classification
of these types of Model II JD agreements as being 'joint development’
agreements, the present taxonomic exercise adopts an inclusive
approach to them in order to provide as many different working
examples of state practice as possible. In any case it should be
re-iterated that these transboundary unitization agreements represent
successful instances of international co-operation that merit examination
in their own right. A few of these JD Model II agreements also
combine several of these features. Examples of both these sub-species
of Model II-type joint development agreements are as follows: The
1974 France-Spain,2D) and Japan-Republic of (South) Korea,22 JDAs
are examples of the first sub-species of this Model II-type JD
Agreement in that they require their respective Parties in each case
to encourage joint venture agreements between their nominated
companies within designated joint development zones. The 1992
Malaysia-Vietham Memorandum of Understanding (MOU),23 also

requires the two Parties’ explicitly nominated state oil companies -

20) See Kusuma—Atmadja (1995) op. cit.,, at 592, for example, who argues that the unitization of oil and
gas structures, even when they are found to be straddling the boundaries of neighbouring
countries, is merely the extended application of the well known unitization principle in the
petroleum industry.

21) Full title: Convention between the Government of the French Republic and the Government of the
Spanish State on the Delimitation of the Two States in the Bay of Biscay. Signed: 29.1.1974; in
force: 5.4.1975. Source: Churchill et a/ (eds.) New Directions in the Law of the Sea, Vol.V (1976)
251-60.

22) Full title: Agreement between Japan and the Republic of Korea concerning the Joint Development
of the Southern Part of the Continental Shelf Adjacent to the Two Countries. Signed: 5.2.1974; in
force: 22.6.1978. Source: Churchill et a/(eds.) Vol.IV 117.

23) Full title: Memorandum of Understanding between Malaysia and the Socialist Republic of Vietnam
for the Exploration and Exploitation of Petroleum in a Defined Area of the Continental Shelf
Involving the Two Countries. Signed: 5.6.1992; n force: 4.6.1993. Source: Ted L. McDorman,
‘Malaysia-Vietnam’, Report No. 5-19, in Charney & Alexander (eds.) /MB, op. cit, Vol.3 (1998)
2335-44, at 2341.
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Petronas (Malaysia) and Petrovietnam (Vietnam), to enter into a joint
operating agreement for their petroleum exploration and extraction
activities within a Defined Area of sea-bed corresponding to their
overlapping continental shelf claims in the South China Sea. Unlike
two previous examples of Southeast Asian State practice namely, the
1979/1990 Malaysia-Thailand, and 1989 Australia-Indonesia Agreements,
as well as the more recent, 2002 Australia-Timor Leste Agreement
(considered below), this Malaysia-Vietnam MOU does not provide for
the establishment of a complex institutional framework to implement
the joint development concept.

On the other hand, the second sub-species of JD/TU Model II
agreements can be seen in the 1976 UK-Norway Frigg Field Agreemen
t,24 and similar agreements subsequently adopted between the same
two Parties in the form of the 1979 Statfjord, and Murchison Field
Agreements,25 as well as the 1982 Markham Field Agreement between
the UK and Netherlands.26) All of these are transboundary field
agreements adopted pursuant to relevant provisions in previously
agreed continental shelf delimitation treaties between the countries
concerned in the North Sea area. Within this context, the recent
2005 Framework Agreement between Norway and the UK (hereinafter,
2005 UK-Norway Framework Agreement) acts to consolidate this

bilateral State practice of transboundary unitization for these two

24) Full title: Agreement between the Government of the United Kingdom of Great Britain and Northern
Ireland and the Government of the Kingdom of Norway relating to the Exploitation of the Frigg Field
Reservoir and the Transmission of Gas therefrom to the UK. Signed: 10.5.1976; in force: 22.7.1977.
Source: 1977 UK Treaty Series (UKTS) 113.

25) Both signed: 16.10.1979, in force: 30.1.1979. Sources: (1981) UKTS 44 (Statfjord) and (1981) UKTS
39 (Murchison)

26) Full title: Agreement between the Government of the United Kingdom of Great Britain and Northern
Ireland and the Government of the Kingdom of The Netherlands relating to the Exploitation of the
Markham Field Reservoirs, signed on ??/??/1982.
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North Sea littoral States in treaty form.2?” The 2005 Framework
Agreement provides under ‘Article 3.1: Unitisation and Authorisations’,
within ‘Chapter 3: Joint Exploitation of Trans-Boundary Reservoirs as
a Unit', that: "Where the two Governments, after consultation with
their respective Licensees, agree that a Petroleum reservoir is a
Trans-Boundary Reservoir which should be exploited, it shall be
exploited as a single unit in accordance with the terms of this
Agreement, unless otherwise agreed by the two Governments.’

Finally the 1981 Iceland-Norway Jan Mayen Agreement arguably
applies a hybrid of both JD Models I & 11.28) A designated joint
development zone (JDZ) has been divided by a single continental
shelf/ EEZ boundary with Norwegian law applying to the Norwegian
sector of this JDZ, while Icelandic law applies to the Icelandic sector
of this JDZ, with specific exploration and production licenses awarded
on the basis of joint venture contracts. Notwithstanding this, the
initial exploration of the whole JDZ is funded by Norway, with any
net profit from the sale of seismic data obtained from such initial
exploration to be shared between the two Parties to this JD Model II
Agreement. This last provision undoubtedly incorporates elements of
the first type of JD Model (I) agreements.

The third type of JD Model (II) agreement is the most complex
and institutionalized option, requiring a much higher level of co-

operation, and consequently reduced individual national sovereignty

27) Full title: Framework Agreement between the Government of the United Kingdom of Great Britain
and Northern Ireland and the Government of the Kingdom of Norway Concerning Cross—Boundary
Petroleum Co-operation, signed on 4 April, 2005. Accessible at: http://mwww.dti.gov.uk/ and
http://www.odin.dep.no/

28) Full title: Agreement on the Continental Shelf between Iceland and Jan Mayen. Signed: 22.10.1981;
in force: 2.6.1982. Source: 21 International Legal Materials (ILM) (1982) 1222; Charney & Alexander
(eds.) IMB, Vol.ll (1993) Report 9-4, 1762-65.
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and autonomy, than the previous two JDA models. This joint
development model consists of an agreement between the interested
States establishing an international joint authority or commission
with legal personality, licensing and regulatory powers and a
comprehensive mandate to manage the development of the designated
zone on behalf of the States concerned. Model III JD Agreements
usually comprise an institutional framework established to facilitate
co-operation in the exploitation of shared deposits. This institutional
framework consists of an initial joint development agreement between
the interested States establishing an international joint authority or
commission with its own legal personality, licensing and regulatory
powers and a comprehensive mandate to manage the development of
the designated zone on behalf of the States concerned. These joint
authorities have been described as 'strong' institutions, with
extensive supervisory and decision-making powers and wide-ranging
functions, as opposed to the 'weaker' liaison or consultative-type
bodies under the direction of the State parties established by a
number of JD agreements incorporating the second JD Model, described
above.

An early example of this third, more institutionalized, JD Model
(11D, is the 1974 Sudan-Saudi Arabia Agreement.29 As alluded to
above, several Southeast Asian agreements, ranging from the 1979/1990

Malaysia-Thailand Agreements,30 the 1989 Australia-Indonesia,31) and

29) Full title: Agreement between Sudan—Saudi Arabia relating to the Joint Exploitation of the Sea—bed
and Sub-soil of the Red Sea in the Common Zone, 1974. Adopted: 16 May, 1974. Source:
ST/LEG/SER.B/18 452-5.

30) Full titles of the 1979 and 1990 Agreements: Memorandum of Understanding between Thailand and
Malaysia establishing a Joint Authority for the Exploitation of the Resources of the Sea—bed in a
Defined Area of the Continental Shelf of the Two Countries in the Gulf of Thailand, 1979; and
Agreement between Malaysia and Thailand on the Constitution and Other Matters relating to the
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2002 Australia-Timor Leste,32) Agreements all provide for an altogether
more sophisticated legal and institutional framework to oversee the
exploration and exploitation of natural resources within a designated
joint development zone. This is also the case for the 1993 Guinea-
Bissau/Senegal Agreement,33) and its 1995 Protocol,34) which establish
a Joint Agency of Management and Co-operation (AMC) to exploit
both fishery and continental shelf resources within a cone-shaped
joint exploitation zone extending to either side of the 1960 maritime
boundary between two Parties. Regionally, West African State practice
has continued more recently with the 2001 Nigeria-Sao Tome Treat
y,35) which is yet another one of the new breed of Model III-type JD
Agreement, establishing both a Joint Development Zone and a related
(international) Authority.

Regardless of the joint development model utilized in State practice,

Establishment of the Malaysia—Thailand Joint Authority, 1990. Source: David Ong,
‘Thailand/Malaysia: The Joint Development Agreement 1990, /nternational Journal of Mearine
(previously, Estuarine) and Coastal Law;, Vol.6, No.1 (February, 1991) 57-72.

31 Full title: Treaty between Australia and the Republic of Indonesia on the Zone of Co—operation in an
Area between the Indonesian Province of East Timor and Northern Australia. Adopted: 11
December, 1989 (in the airspace above the ‘Timor Gap’) and entered into force: 9 February, 1991.
For a discussion of this main elements of this Treaty and its eventual replacement by the 2002 Timor
Sea Arrangement, see: David M. Ong, ‘The Legal Status of the 1989 Australia—Indonesia Timor Gap
Treaty Following the End of Indonesian Rule in East Timor', Netherlands Yearbook of International
Law (NYbIL) 2000, Nol.31 (December, 2001) 67-129

32) Full title:

33) Full title: 1993 Management and Co-operation Agreement between the Government of the
Republic of Senegal and the Government of the Republic of Guinea—Bissau. Adopted: 14.10.1993;
in force: 21.12.1995. Source: Charney & Alexander (eds.) /MB, Vol.lll (1998) 2257-2278.

34 Full title: 1995 Protocol of the Agreement relating to the Organization and Operation of the Agency
of Management and Co-operation between the Republic of Senegal and the Republic of
Guinea—-Bissau. Adopted: 12.6.1995; in force: 21.12.1995.

35 Full title: Treaty between the Federal Republic of Nigeria and the Republic of Sao Tome e Principe
on the Joint Development of Petroleum and other Resources, in respect of Areas of the Exclusive
Economic Zone of the Two States. Adopted at Abuja, on 21.2.2001. Accessible at:
http://www.un.org/Depts/los/legislationandtreaties
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similar types of provisions can be found in most of these agreements.
Such common provisions include the following: non-prejudice
exceptions to the sovereign rights of each party over the disputed
deposit; jurisdictional allocations; institutional arrangements and
hydrocarbon licensing regime; dispute settlement; environmental
protection; third party rights. In this survey, the relevant agreements
identified as belonging to each of the three taxonomic categories
outlined above will be described. The main features of each of the
three different joint development models will be distilled and their
comparative utility for future joint development negotiations
discussed. Finally, a list of joint development ‘best practice’ will be

made drawing on the common provisions found in these regimes.

A. Joint Development Model I: One State exploits the shared offshore
hydrocarbon deposit on behalf of another State, paying that State a

share of the revenues

The first joint development model examined here is arguably the
simplest option available to interested States because it requires the
least amount of effort by the governments concerned in the way of
formal bilateral co-operation and legal and institutional harmonization.
This model comprises an agreement whereby one State manages the
development of the deposits located in a disputed area on behalf of
both States. The other State shares in the revenues arising from the
exploitation of resources, once the costs incurred by the first State
have been subtracted. Many of the earliest joint development
agreements utilized this model. Of late it has fallen into disuse. This
is principally due to the apparently unacceptable loss of autonomy

on the part of the State that allows its sovereign rights to be
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administered by another State. Many States are reluctant to accept
such a situation, especially within a disputed sea-bed area subject to
overlapping claims. They are fearful of appearing to accept, however
implicitly, a status quo that confers de facto jurisdiction to the other
State, even if the de jure position is explicitly reserved. The main
disadvantage is the other State's concern about the possible adverse
inferences drawn from the managing State's pre-emptive role in the
disputed area and its effect on the strength of the other State's

claims to this area.36)

Bahrain—Saudi Arabia37)

This agreement is a good example of the first joint development
model described above. One of the main features of this joint
development model is the redundancy and hence absence of any
provision that expressly reserves the rights of the interested States in
the sea-bed area subject to the joint development agreement. Such a
‘non-prejudicial -type clause is superfluous since by agreement only
one State will be exercising its sovereign rights and jurisdictional

powers over the designated field or area concerned. The second

36) Fox et al (1989) op. cit., at 149 &152.

37) Full title: Agreement concerning the Delimitation of the Continental Shelf in the Persian Gulf
between the Shaykhdom of Bahrain and the Kingdom of Arabia. The agreement was made on 22
February, 1958 but signed and entered into force on 26 February, 1958. Source: Charney &
Alexander (eds.), Report No. 7-3, Vol. Il (1993) 1495-7. Also see: Churchill et a/ (eds.) New
Directions in the Law of the Sea, Vol. V, 207; UN Doc. No. ST/LEG/SER.B/16, 409 (1974). Clause 6
provides that the agreement shall come into effect from the date on which it is signed by the two
parties. Hence although the agreement was initially made on 22 February, 1958 it was only signed
on 26 February, 1958 and entered into force on this date. See: R. F. Pietrowski, Jr., ‘Bahrain-Saudi
Arabia’, Report No. 7-3, in Charney & Alexander, /nternational Maritime Boundaries, Vol. Il, op. cit,
1489-93, at 1489. Also see: A. A. El-Hakim, ‘Bahrain-Saudi Arabia boundary agreement’, 7he
Middle Fastern States and the Law of the Sea, Manchester: Manchester University Press (1979)
86-91, at 86, fn. 7.
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clause of this simple continental shelf boundary delimitation
agreement provided for the oil resources in the Fasht bu Saafa or
Fasht Abu-Sa’fah field3® to be managed by Saudi Arabia on behalf of
Bahrain on an equal net revenue-sharing basis (50:50). According to
Razavi, the main reason for sharing the oil revenues was due to the
exploration activities already carried out by the Bahrain Petroleum
Company (Bapco).39 The equal division of net revenues is made on
the express understanding that Saudi right of sovereignty and
administration (sic) over the area is not infringed.40) Indeed, it is
provided that the oil field is to be developed in the manner which
His Majesty, the King of Saudi Arabia may choose.4) There is no
other provision acknowledging Bahrain's rights or jurisdiction in the
field except for the entitlement to an equal share of the net revenues
from its exploitation.42 The delimited hexagonal area containing the
field is located wholly on the Saudi side of the boundary,43 and is
therefore subject only to Saudi jurisdiction. El-Hakim suggests that at
least part of the reason why the two parties decided not to draw a
boundary line across the deposit was due to considerations related to
the preservation of the unity of the deposit.49 However, this view

appears to discount the fact that a boundary line could easily have

38) Although this field is not specifically named in the agreement, it is clearly delineated by the given
co-ordinates and labeled as such in the accompanying map to the agreement.

9 A. Razavi, ‘The Bahrain-Saudi Arabia Agreement’, Continental Shelf Delimitation and Related
Maritime Issues in the Persian Gulf, The Hague: Martinus Nijhoff (1997) 122-8, at 124.

40) Second clause of the 1958 Agreement, op. cit.

4 fbid.

42) Ibid,

43) Para. 16 of Clause One states that ‘(e)verything Iymg to the left of the line referred to in the above
paragraphs belongs to the Kingdom of Saudi Arabia‘--’, thereby incorporating the Fasht bu Saafa or
Fasht Abu-Sa’fah field, although this provision is subject to the revenue sharing arrangement set
out in Clause Two.

4) El-Hakim (1979) op. cit., 91.
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been drawn across the deposit, but incorporating a transboundary
unitization clause or providing for some other form of joint
exploitation of the unitized deposit. The application of any such
transboundary unitization clause in the form of a further Transboundary
Unitization Agreement (TUA) would then have placed this example
within the second category of Joint Development model, discussed
below. No dispute settlement, environmental protection or third party
rights provisions are included within this arguably first example of

offshore joint development.

Qatar-Abu Dhabi45)

Like the foregoing 1958 Bahrain-Saudi Arabia agreement, this
delimitation agreement provided for a ‘field specific’ arrangement in
which the Al-Bunduq or Hagl ElBundug field was exploited by ADMA
(Abu Dhabi Marine Areas Co.),40) under licence from the Ruler of
Abu Dhabi, on behalf of both States, with all revenues, profit and
benefits (but interestingly, not costs) divided equally.4?) Again, there
is no provision expressly reserving the rights and jurisdiction of
Qatar in respect of the designated field, although the Parties have
equal rights of ownership over the field and agreed to consult each

other on all matters concerning the exploitation of the field.4®

45) Full title: Agreement on the Settlement of Maritime Boundary Lines and Sovereign Rights over
Islands between Qatar and Abu Dhabi. Signed: 20.3.1969; in force: 20.3.1969. Source: UN Doc.
No. ST/LEG/SER.B/16, 403 (1974). Also see: Charney & Alexander (eds.) Vol. II, Rep. No. 7-9
(1993) 1547-8.

46) According to Amin, the concession rights were later transferred to the Al-Bundug Company Ltd.,
see: S.H. Amin, ‘Customary Rules of Delimitation of the Continental Shelf: The Gulf States
Practice’, Journal of Maritime Law and Commerce, Vol.11 (1980) at 518.

47) Para. 7, ibid.

48) Para. 6, ibid.
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Razavi however considers this arrangement to provide a more equitable
solution than that which obtained in the foregoing agreement
between Bahrain and Saudi Arabia.49 This early example of an
offshore joint development agreement also did not provide for the
rights of third parties, environmental protection, or dispute settlement
measures for resolving problems between the two Parties, although
the present agreement provides for consultation on all matters
concerning exploitation of the designated field, which presumably

includes any disputes between Parties.

Iran-Sharjah50)

This agreement provided a resolution for a protracted and at times
three-way dispute between on the one hand, Iran and Sharjah and
on the other, Sharjah and its fellow United Arab Emirates State of
Umm al Qaiwain (UAQ). The latter dispute will not be considered
here save to note (below) that UAQ may have received a share of the
proceeds from this agreement. The dispute between Sharjah and Iran
concerned the sovereignty of Abu Musa island, lying about 40
nautical miles (nm) off the coasts of both Sharjah and UAQ. While
Sharjah had occupied and exercised its jurisdiction over the island
for more than one hundred years at the time of the dispute during
the late 1960s, Iran had intermittently claimed title over the island
since the beginning of the last century. During this period, both
Sharjah and UAQ had special treaty relations with the UK, whose

government supported the Sharjah claim over Abu Musa island.

49) Razavi, op. cit., at 140.

50) Full Title: Memorandum of Understanding (MOU) between Iran and Sharjah. Adopted by exchange
of letters between the Parties and the concession—holder: Buttes Co. in November, 1971. Source:
Supp. to Middle East Economic Survey, Vol. XV, No.28 (May,1972)
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However, Iran revived her claim in 1968 after the British government
announced its decision to end the treaties binding the UK to Sharjah
and the other Trucial States. Following months of negotiations, an
understanding was reached between Sharjah and Iran in November,
1971.

The first sentence of this Memorandum of Understanding (MOU)
recognises that neither Iran nor Sharjah will give up its claim to Abu
Musa, nor recognise the other’s claim. It divides Abu Musa between
I[ran and Sharjah with full jurisdiction (sic) to each Party in their
designated areas.>D There is no specific provision for allocation of
the various maritime jurisdiction zones, except for recognition of the
12-nm breadth of the island’s territorial sea.52) Iran and Sharjah
nationals have equal rights to fish in the Abu Musa territorial sea.53)
The agreement provided for the exploitation of petroleum resources
of Abu Musa island and the sea-bed of its territorial sea (including
the Mubarak Field) to be conducted by a specific, named company
(Buttes Gas & Qil).59 Buttes had in fact obtained a concession from
Sharjah prior to the present MOU.55) Hence the further requirement
in the MOU that the existing agreement (between Buttes and Sharjah)
must be acceptable to Iran.50) Half (50%) the governmental oil

resources (sic) was to be paid directly by the company to Iran, and

51) Para. 2(a) and (b), /bid.

52) Para. 3, /bid.

53) Para. 5, /bid.

54) Para. 4, jbid.

55) A similar concession had also been obtained by Occidental Petroleum Corporation from the
adjacent UAQ, resulting in a dispute over the lateral boundaries of each concession. This gave rise
to protracted litigation between the two concessionaires in both US and English courts. See: | A.E.
Insley and Frank Wooldridge, ‘The Buttes Case: The Final Chapter in the Litigation', /nternational
and Comparative Law Quarterly, ol .32, Part 1(January, 1983) 62-81.

56) Para. 4, op. cit.



4
J

half to Sharjah.57) Other reports state that 35% went to Sharjah and
15% to Umm al Qaiwain respectively, despite the fact that there were
no provisions for third parties in the MOU. In this respect, the
present arrangement is a variation of the standard Model I-type joint
development agreement discussed above in that it provides for the
sharing of revenues generated from petroleum exploitation by one
Party’s concessionaire (in this case, specifically named) in a
designated area where the resource rights are pooled but the rest of
the territory is separately administered. A financial assistance
agreement was also to be signed,>8) whereby Iran would pay Sharjah
USD$150,000 annually until Sharjah’s annual revenue reached
USD$3,000,000.59 There was no provision for dispute settlement,

environmental protection in the agreement.

B. Joint Development Model II: Compulsory unitization and joint ventures

between operators for the exploitation of shared deposits

The second joint development model is the most popular option
among the three models analysed here. It usually comprises an agreement
requiring the Parties to establish compulsory joint ventures between
their national or other nominated oil companies in designated joint
development zones. Alternatively, the agreement provides for the
compulsory unitization of transboundary deposits and the nomination
of a single operator to exploit the unitized deposit on behalf of all
the interested operators. A few agreements also combine several of

these features. While the modus operandi in both situations described

57) 1bid.
58) Para. 6, /bid.
59) literature ref.?
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above is very similar, the geographical context within which these
different types of Model II joint development agreements operate is
quite different.

A number of these Model II joint development agreements provide
for the unitization of deposits found both within, or lying across, the
boundaries of a specifically designated area of marine space. These
designated joint development zones usually correspond to disputed
continental shelf/EEZ claims between the two states concerned.
Other Model II agreements require the compulsory unitization of
transboundary deposits in situations where the maritime boundary
has been previously agreed. This latter type of Model II agreement
has even been renounced as not being true ‘joint development .60)
Despite this objection to the classification of these types of

agreements as being 'joint development agreements’, the present
taxonomic exercise adopts an inclusive approach to them in order to
provide as many different working examples of state practice as
possible. Moreover, these transboundary unitization agreements represent
successful instances of international co-operation that merit examination
in their own right.

Thus, it may be noted that there are two distinctive sub-species of
Model II-type joint development agreements. First, agreements that

designate specific joint development zones in which compulsory joint

60) Kusuma—Atmadja for example argues that ‘joint development’ properly relates only to overlapping
claim areas subject to joint jurisdiction, rather than the unitization of oil and gas structures
straddling the boundaries of neighbouring countries, which is merely a well known principle in the
petroleum industry. See: Mochtar Kusuma-Atmadija, ‘Joint Development of Oil and Gas by
Neighbouring Countries’, in M. Kusuma-Atmadja, T. A. Mensah and B. H. Oxman (eds), Sustainable
Development and the Preservation of the Oceans. The Challenges of UNCLOS and Agenaa 21,
Proceedings of the Law of the Sea Institute’s Twenty—-Ninth Annual Conference, Denpasar, Bali,
Indonesia, June 19-22, 1995, Honolulu, Hawaii: The Law of the Sea Institute, William S. Richardson
School of Law, University of Hawaii, Honolulu (1997) 592-609, at 592.
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ventures are established in respect of unitized deposits, and secondly,
transboundary unitization agreements that provide for a single
operator to exploit a 'straddling’ deposit lying across a previously
agreed maritime boundary. Examples of both these sub-species of
Model II-type joint development agreements will be highlighted

among the agreements discussed below.

Kuwait-Saudi Arabia®

The 1922 Al Uquair agreement provided for the so-called Neutral
Zone between Kuwait and Suadi Arabia to be an area of joint
sovereignty, with both States having equal shares over the land and
maritime territory of the Zone and its natural resources. The original
concessionaires, Getty and Aminoil. entered into a joint operating
agreement and unitized their operations in the Zone.62) The present
1965 agreement partitioned the Neutral Zone that had previously
been jointly administered by both States between 1922-1965 into two
equal parts.63) Article III provides administration, legislation and
defence rights to the Party over that part of the Partitioned Zone
annexed to its own territory, without prejudice to the rights of the
Parties to natural resources in the whole Zone. Article III thus
provides that each of the Contracting Parties has almost exclusive
sovereignty over its part of the divided Neutral Zone annexed to its
territory. The main exception to the full exercise of sovereignty

relates to the equal rights each Party has over the natural resources

61) Full title: Agreement between the State of Kuwait and the Kingdom of Saudi Arabia Relating to the
Partition of the Neutral Zone. Adopted: 7.7.1965. Source: (1965) 4 ILM 1134.

62) Fox et a/(1989) op. cit. at bb.

63) Art. |, ibid.
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of the whole Zone. Thus, the joint interest in the resources of the
Zone was maintained. Indeed, the new boundary had little practical
significance for the conduct of petroleum mining operations. In
other words, the rights of both Parties to the shared natural resources
in the partitioned Neutral Zone are maintained notwithstanding the
division of land territory of the Neutral Zone and territorial waters
up to 6-nm offshore between the two Parties.64 Beyond 6 nautical
miles, Article VIII also provides that the equal rights of the two
parties shall be exercised by means of shared exploitation.

This agreement is a good example of the first variation of the
Model II-type joint development agreement described above. It
provides for voluntary (as opposed to compulsory) joint ventures
between concessionaires in the divided Neutral Zone. It allows the
respective concessionaires of each Party, both onshore and offshore,
to enter into joint operating agreements providing for the unitization
of fields lying across their concession area boundaries. However,
Razavi notes that problems have arisen in relation to the Safaniya
and Khafji offshore oilfields because of the possibility that they are
linked to each other. The Safaniya field operated by Aramco is said
to be located on the Saudi continental shelf, with revenues flowing
solely to Saudi Arabia. Whereas the Khafji field operated by AOC (a
Japanese company) is in the Neutral Zone and therefore shared with
Kuwait. Should the oilfields in fact be directly linked to each other
then arguably Kuwait is not getting a fair share of the overall
revenues from these fields.65)

The petroleum licensing regime is based on the concession system

64) Arts. IV and VII, /bid.
65 Razavi, op. cit., at 222-3.
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but with different taxation burdens. Any new or amended concession
is subject to bilateral ministerial consultation.66®) A joint Permanent
Committee was established to co-ordinate the exploitation efforts of
the Parties.67) The Committee is composed of an equal number from
the two Parties’ representatives as well as the two competent government
ministers. The Parties shall agree on the number of Committee
members and its rules of procedure.6® The Committee’s remit is to
(a) facilitate passage of officials and employees who are not citizens
of either of the two Parties; (b) commission studies on the exploitation
of the common natural resources; (c) study the new licenses,
contracts and concessions relating to common natural resources and
submit recommendations to the ministers;69 and (d) discuss any
issues the ministers refer to it.70) Significantly, the Committee does
not exercise any legal authority in respect of the concessions themselves,
or the joint operating agreements entered into by the concessionaires
to exploit fields lying across different concession blocks. Each Party
also undertook to enact legislative safeguards against double taxation
of concessionaires granted licenses in the Partitioned Zone.7!)

Any dispute arising between the Parties is to be settled by friendly
means, including recourse to the Arab League. If these methods
should fail both Parties shall accept the compulsory jurisdiction of

the ICJ and submit it before the Court. Either Party may also ask the

66) Art. XX, op. oit.

67) Art. XVII, ibid.

68) Art. XVIII, bid.

69) This is significant as at the time of the agreement neither of the Parties had specific petroleum
legislation and petroleum development activities were governed solely by the terms of the
concession agreements.

70) Art XIX, op.cit.

70 Art. X, bid.
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IC] for provisional measures to suspend an objectionable measure
introduced by the other Party.”” In keeping with early State practice
on joint development no specific provision for environmental protection
is made in the agreement but a private arrangement on pollution
control establishing a joint monitoring system was devised amongst
the companies granted concessions by Bahrain, Kuwait, Saudi Arabia
and Iraq. There was also no provision for third party rights in the

land and maritime territories covered by this agreement.

73)

France-Spain

This agreement first draws a continental shelf boundary line between
the two States in the Bay of Biscay,’” before further designating a
rectangular-shaped joint development zone (zone speciale).” As the
continental shelf boundary line runs through the joint development
zone, no provision reserving the sovereign rights of the two Parties
in the joint development zone was deemed necessary. Article 6
affirms that the present Convention shall not affect the status of the
superjacent waters or airspace. The two Parties thus have sovereign
rights and jurisdiction over activities in their own continental shelf
sectors of the designated zone, limited only by the relevant provisions
in Annex II. This obliges the Parties to promote the exploitation of

. . . o s s . 76)
the zone, while aiming at an equal division of resources therein.

72) Art XXII, jbid.

73) Full Title: Convention between the Government of the French Republic and the Government of the
Spanish State on the Delimitation of the Two States in the Bay of Biscay. Signed: 29.1.1974; in
force: 5.4.1975. Source: Churchill et al (eds.), New Directions in the Law of the Sea, Vol.V (1976)
251-60.

74 Art.2, ibid.

75) Art.3 ibid.

76) Annex Il, para.1, ibid.
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Each Party is required to encourage joint venture agreements
between companies of each nationality to participate in the natural
resource development of the zone on the basis of equal partnership
and financing of operations in accordance with their respective
shares in the joint venture.” This agreement is therefore a good
example of the first variation of the Model II-type joint development
noted above.

There is also provision for the transboundary unitization of
deposits lying across the continental shelf boundary.7® Unlike other
transboundary unitisation provisions, however, this clause specifies
that the unitization procedure shall be applied even if the exploitation
of part of the deposit situated on one side of the boundary merely
‘affects the conditions of exploitation of the other part,” as opposed
to being ‘exploitable’ from the other side of the line. Moreover, it is
specifically provided that the prior exploitation of a deposit lying
across the boundary line obliges the Parties to seek agreement on
appropriate compensation.”® There is no provision for a joint body
to co-ordinate policy or oversee the functioning of the agreement.
Applications for exploration licences must be notified to the other
Party to allow it to nominate its own licensee.80) Subsequent amendment
of licences awarded in one Party’s sector must also be agreed to by
the other Party.8) Proposals for amendment of the individual joint
venture agreements by the licensee companies should also be notified

to the Parties.82)

77) Annex |1, para.2, ibid.
78) Art.4(1) ibid.
79) Art.4(2) ibid.
80) Annex |l, para.3, /bid.
81) Annex |l, para.6, bid.
82) Annex Il, para.5, bid.
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Article 5(1) initially provides for dispute settlement by diplomatic
means. Should the dispute not be settled within four months, it will
be submitted to an arbitral tribunal at the request of one of the
Parties.83) The composition,84) division of expenses,89 method of
binding decision-making by majority,80) and possibility of interim
protection measures,87) are all provided for. Unlike earlier joint
development agreements where the provision for environmental
protection was conspicuous in its brevity or total absence, Article 7
provides that the Parties shall by mutual consultation make every
effort to prevent interference with the ecological equilibrium and
other legitimate uses of the marine environment from natural resource
development activities in the Bay of Biscay continental shelf.
However, the more comprehensive nature of this agreement as
compared to the simpler co-operative models established in the
Persian Gulf examples above has not been tested to date as no

petroleum exploitation has yet taken place in the zone.

Japan -Republic of (South) Korea™

Another prime example of the first type of Model II joint
development agreement is the 1974 Japan-Republic of (South) Korea

Agreement. This Agreement provides for petroleum exploration and

of the Southern Part of the Continental Shelf Adjacent to the Two Countries Signed: 30.1.1974; in
force: June, 1978. Source: C. H. Park, ‘Japan-South Korea’, Report 5-12, in Charney and Alexander
(eds.) Vol. 1 (1993) op. cit., 1065-89. Also in Churchill et a/ (eds), New Directions in the Law of the
Sea, Vol. IV, 117.
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exploitation in a defined Joint Development Zone (JDZ)89 to be
carried out within further divided subzones.99 The Agreement
provides that each of the subzones delineated within the overall JDZ
will be subject to the jurisdiction of one of the Parties. The
designation of the appropriate national jurisdiction applicable to
each subzone is in turn dependent on the nationality of the operator
chosen by the nominated concessionaires to that subzone.9) The
Parties require their nominated concessionaires to enter into a Joint
Operating Agreement (JOA)92) within each of the subzones designated
(initially nine, later reduced to six as a result of an Exchange of
Diplomatic Notes on 31 August, 1987). The JOA must in turn designate
a single operator to explore and exploit the subzone.93) Thus, a joint
venture or consortium is not allowed for the actual exploration and
exploitation of a subzone. The natural resources extracted and the
expenses incurred in the exploration and exploitation shall be shared
equally between the nominated concessionaires to each subzone.%4
The legal positions of the two Parties in relation to the overlapping
area of their respective continental shelf claims is preserved by
providing that: ‘Nothing in the Agreement shall be regarded as
determining the question of sovereign rights over all or any portion
of the Joint Development Zone or as prejudicing the positions of the
respective Parties with respect to the delimitation of the continental

shelf.”” Strategic control of hydrocarbon development in the JDZ is

89) Delineated by Art.1I(1) of the 1974 Agreement ibid., and encompassing some 24,101 sq. nautical
miles.

90) Art.HI(T), /brd
M Art.XIX, bid.

93) Arts.V(1)(b) & VI(1), ibid.

)
)
92) Art.\(1), ibid.
)
94) Art.IX, ibid.
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retained by the two States through the mechanism of joint approval
of the joint operating agreements.” Although a Joint Commission is
established,” its terms of reference are limited and designed for
liaison purposes only.” The Joint Commission comprises two nationals
from each of the Parties and operates as a consultative body for
technical co-ordination between the concessionaires,” rather than as
a supranational institution with legal personality and comprehensive
powers, such as the Joint Commission established under the 1974
Saudi Arabia-Sudan agreement, the Joint Authority established by the
1979 and 1990 Malaysia-Thailand agreements, and the Ministerial
Council and Joint Authority established by the 1989 Australia-Indonesia
agreement featured below in the section on Model IlI-type joint
development agreements.

Disputes concerning the interpretation and implementation of the
Agreement shall be initially settled by diplomatic channels,100) failing
this by resort to an Arbitration Board, whose decisions are binding
and which can issue provisional orders. The resolution of navigational
and fisheries issues involving both Parties and third states is specifically
provided under Article XXVII. Provision for the co-ordination of
bilateral fisheries interests within each subzone is also included
within the joint operating agreements between the nominated

concessionaires.10D) Article XX provides for the Parties to agree on

95) Art. XXVIII, ibid.

9) Art.V(2), ibid. Approval is deemed to have been implicitly given unless either Party explicitly
disapproves the operating agreement within two months of it having been submitted to the Parties
for approval. See also: Fox et al, Vol. | (1989) op.cit., at 58 & 116-32.

97) Art. XXIV, ibid.

98) Art.XXV, ibid. See also: Miyoshi op.cit., (1999) at 14 & 44.

99) Art. XXIV, ibid.

100) Art XXVI, /bid.

101 Art.\V(1), /bid.
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measures to prevent and remove marine pollution from activities in
the joint development zone, and prevent collisions at sea. Finally, the
duration of the Agreement is set for fifty years, or whenever the
Parties agree to terminate it, either by giving 3 years notice, or
when the Parties agree that the natural resources are no longer

economically viable.102)

103)

United Kingdom-Norway

This agreement and similar ones agreed subsequently between the
same two Parties, namely the 1979 Statfjord1049 and Murchison Field
Agreements, as well as the 1982 Markham Field Agreement between
the UK and Netherlands are international transboundary field
unitization agreements made pursuant to relevant provisions in
previously agreed continental shelf delimitation treaties in the North
Sea. The 1976 Frigg Field agreement was made pursuant to Article 4
of the Anglo-Norwegian Continental Shelf Agreement, 1965. All these
agreements are therefore excellent examples of the second variation
of the Model II-type joint development agreements described above.

Under the 1976 Agreement, the Frigg gas field reservoir was
exploited as a single unit.105 Each Party’s licensee is required to
enter into a joint operating agreement, requiring the approval of

both governments.10600 A Unit Operator will then be appointed by

102) Art XXXI, /bid.

103) Full title: Agreement between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the Kingdom of Norway relating to the Exploitation of the
Frigg Field Reservoir and the Transmission of Gas therefrom to the UK. Signed: 10.5.1976; in
force: 22.7.1977. Source: 1977 UK Treaty Series (UKTS) 113.

104) Both signed: 16.10.1979, in force: 30.1.1979; sources: (1981) UKTS 44 (Statfjord) and (1981)
UKTS 39 (Murchison).

105) Art.1(1), ibid.

106) Art.1(2), ibid.
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agreement between the licensees, subject to the approval of the two
Parties.107) Article 27 establishes the Frigg Field Consultative Commission
to facilitate the implementation of this Agreement. The Commission
comprises six persons, with three representatives from each Party.
The functions of the Commission were to be elaborated by further
arrangements but include matters referred to it by the Parties. The
Commission also functions as an initial forum for the settlement of
disputes about the interpretation or application of the Agreement, or
any other matter relating to the joint operating agreements
concluded between the respective licensees,108) or the agreement
between the pipeline owners regulating the transmission of gas.109
The limits and total reserves of the Frigg Field and an apportionment
thereof were agreed before production commenced.110) These limits
and total reserves were to be reviewed at certain times. Each Party
taxes the whole profit of its own licenses according to its own
taxation laws, in accordance with the principles set out in the
following provision, regardless of whether this refers to production
carried out on the continental shelf of the other Party, but shall not
tax any profits arising from the licenses of the other Party.11D This
taxation of the profits shall be based on the principle that over the
production life of the Field, the respective licensees shall be taxed
by reference to their income from so much of the total production
as is attributed to them under the final apportionment of the Frigg

Field,112 which is to be made in accordance with Article 3.

107) Art.b, ibid.
108) Art.1(2), ibid.

109) Art. 14, ibid.

110) Arts.2(2) and 2(3), ibid.
) Art.9(1), sbid.

112) Art.9(2), ibid.
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Nothing in this Agreement shall be interpreted as affecting the
jurisdiction that each State has over its continental shelf, or
prejudicing the application of its laws and the jurisdiction of its
courts, in conformity with international law.113) The jurisdictional
allocation follows the previous (1965) continental shelf delimitation
and provides for jurisdiction and rights to each Party over activities
within its own continental shelf. A partial exception to the territorial
basis for jurisdiction over petroleum development activities is where
concurrent UK and Norwegian civil and criminal jurisdiction applies,
subject to UK rules on conflicts of laws, over the Norwegian pipeline
utilized to transmit Frigg gas to the UK.114)

The two Parties agreed to consult each other on the appropriate
safety measures for offshore installations with a view to ensuring that
all such installations are subject to uniform safety and construction
standards.115 In relation to pipelines crossing the dividing boundary
line between installations, the two Parties shall consult in order to
formulate joint safety measures and shall require compliance of these
measures by their licensees.116) Article 23 provides that the Parties
undertake, jointly and severally, to ensure that the exploitation of
Frigg, including any installation or pipeline involved, shall not cause
pollution of the marine environment or damage by pollution to the
coastline, shore facilities or amenities, or vessels or fishing gear of
any country.

The Commission established under Article 27 shall be the initial

forum for any dispute settlement concerning the interpretation or

113) Art.29(1) and (2), /bid.
114) Art.13(2), /bid.

115) Art.7(1), /bid.
116) Art.7(2), ibid.
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application of this Agreement.11?) Another alternative provided is
through negotiation between the two Parties.118) If any dispute
remains unresolved by the above or any other procedure agreed to
by the two Governments, then the dispute shall be submitted at the
request of either Party to an Arbitral Tribunal composed as follows:
Each Party chooses one arbitrator and they both elect the third, who
shall be the Chairman and not a national or habitually reside in
either the UK or Norway. If either Party fails to nominate an
arbitrator within three months, either Party may request the
President of the International Court of Justice to appoint one. The
same procedure shall apply if a third arbitrator is not elected within
one month of the appointment of the second arbitrator. The
Tribunal shall decide its own procedure, save that all decisions shall
be taken by a majority vote, in the absence of unanimity. The
Tribunal decisions shall binding upon the two Parties and for the
purposes of this Agreement shall be regarded as agreements between

the two Parties.119)

120)

Iceland-Norway

This Agreement applies a hybrid of Joint Development Models I
and II. Article 2 established a rectangular joint development zone of
some 45,470 sq. km. A previously agreed (1980) single continental
shelf-EEZ boundary cuts across the zone, leaving approx. 32,750 sq.

km. within Norwegian jurisdiction and the rest (12,720 sq.km.) within

17) Art.28(1) ibid,

118) /bid.

119) Art.28(2), ibid.

120) Full title: Agreement on the Continental Shelf between lceland and Jan Mayen Signed:
22.10.1981; in force: 2.6.1982. Source: 21 ILM (1982) 1222; Charney & Alexander (eds.) Vol.ll
(1993) Report 9-4, 1762-65.
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Icelandic jurisdiction. Norwegian law applies in relation to petroleum
activities, safety measures and environmental protection within the
Norwegian sector and likewise in the Icelandic sector. The initial
exploration phase of the joint zone is funded by Norway, with any
net profit from the sale of seismic data shared between the Partie
s.121) Specific exploration and production licenses are awarded on
the basis of joint venture contracts.122)

In the (larger) northern sector of the joint zone, Iceland is entitled
to participate with a 25% share of any petroleum exploitation
activities.123) Furthermore, in negotiations with exploration companies,
Norway is required to seek an arrangement whereby both Norwegian
and Icelandic costs are carried by these companies.124) If this is not
possible, the Parties shall negotiate towards a joint venture arrangement,
sharing or carrying their own costs. If Iceland does not wish to so,
Norway may proceed on its own. However, if there are commercial
finds, Iceland is entitled to participate for its share in return for
reimbursing its share of Norway's costs in the venture, as if it had
participated from the outset.125) In the southern (smaller) sector,
Norway is entitled to a 25% share in such petroleum activities.126)
However, Iceland are not under the same obligation to recover
Norwegian costs in its negotiations with exploration companies. After
a finding is declared commercial, each Party shall carry its costs in

proportion to its share under the joint venture contract.127) If a

121) Art.3, ibid.

) Art.4, ibid.
123) Art.5, ibid.
124) Art.5, ibid.
125) Art.5, ibid.
126) Art.6, ibid.
127) Art.7, ibid,
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deposit is found either to straddle the single delimitation line, or
entirely in the southern (Icelandic) sector but extends beyond the
joint zone, then the usual unitization principles for the exploitation
of the deposit shall apply. On the other hand, if a deposit lies
entirely in the northern sector but extends beyond the joint zone, it
shall be considered to lie entirely within the joint zone and exploited
according to the provisions of Article 5.128) This reflects the
favorable terms of the Agreement vis-a-vis Iceland.

There are no specific provisions regarding environmental protection
in the joint zone but jurisdiction over environmental protection
follows the sectoral allocation of the joint zone between the Parties
by the earlier,1980 agreement.129 If one of the Parties considers that
the safety or environmental regulations fail to provide adequate
protection during exploration or production in the joint zone, then
the Parties are required to consult each other. If the Parties disagree
during such consultations, the question shall be referred to a
Conciliation Commission. The Conciliation Commission shall consist
of three members, one appointed by each Party and the Chairman
jointly appointed by the Parties. The Commission’s recommendations
are not binding on the Parties but they are required to pay
reasonable regard to them.130) The Parties shall not commence or
continue operations before the Commission’s recommendations are

available, unless there are weighty grounds for doing so.13D

128) Art.8, ibid.
129) Arts. band 6, /bid.
130) Art. 9, /bid.
131) Art. 9, /bid.
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Argentina — United Kingdom™

By this non-binding Joint Declaration, the two Governments agreed
to co-operate in order to encourage offshore activities in the South
West Atlantic.133) Exploration and exploitation of hydrocarbons by
the offshore oil and gas industry will be carried out in accordance
with sound commercial principles and good oilfield practice, drawing
upon the Governments experience in both the South West Atlantic
and in the North Sea.13¥) Co-operation has been furthered by
establishing a Joint Commission!3> and by means of co-ordinated
activities in up to 6 tranches, each about 3,500 sq. km.130) These
tranches have been reduced to 4 as a result of the latest technical
advice on the basis of the geological data obtained so far. Regular
meetings between the two protagonists continue negotiations towards
a possible Model II-type joint development agreement.

Paragraph 1 of the Joint Declaration provides an agreed formula
on the Falkland Islands' sovereignty, based on that contained in the
Joint Statement by the two Governments issued at Madrid on 19
October, 1989. Nothing in the present Joint Declaration or any
similar subsequent Joint Statements and meetings shall be interpreted
as a change in either the position of the UK or the Argentine
Republic with regard to the sovereignty or territorial and maritime
jurisdiction over the Falkland Islands, South Georgia and the South

Sandwich Islands and the surrounding maritime areas.137) Moreover,

132) Full title: Joint Declaration on Co—operation over Offshore Activities in the South West Atlantic.
Adopted: 27.9.1995. Source: 35 ILM 301 (1996) Also: International Journal of Marine & Coastal
Law, Vol.11, No.1 (1996) 113-8.

133) Para.2, ibid.

134) Para.2, ibid.

135) Para.2(a), ibid.

136) Para.2(b), ibid.
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no act or activity carried out by the UK, the Argentine Republic or
third parties as a consequence and in implementation of anything
agreed to in the present JD or in any similar subsequent Joint
Statements and meetings shall constitute a basis for affirming,
supporting, or denying the position of the UK or the Argentine
Republic regarding sovereignty over the same islands and surrounding
maritime areas.138) Furthermore, the areas subject to the controversy
on sovereignty and jurisdiction will not be extended in any way as a
consequence of this JD or its implementation. And this Declaration
does not apply to the maritime areas surrounding South Georgia and
the South Sandwich Islands.139)

The Joint Commission (JC) established by the Declaration is
composed of a delegation from each of the two Governments,
meeting twice a year. (para.3) It has now met six times since the JD
was announced.140) (FCO Sources) The JC will have the following
functions, inter alia, co-ordinating activities in the 6 (now 4) tranches
which are designated Areas for Special Co-operation (para.4(b)), and
promoting the development of hydrocarbon resources in the South
West Atlantic maritime areas. (para.4(c)) In the former function, a
sub-committee to the JC has been established which is subordinate
to the JC. (para.4(b)) It meets regularly and is charged with: encouraging
commercial activities in each tranche by means of joint ventures and
consortia from both sides (para.4(b)(i); seeking nominations from
companies for each tranche, by offering appropriate terms for a

challenging environment (para.4(b)(ii); making recommendations to

137) Paras.1(a) and 1(b), /bid.

138) Para.1(2), ibid.

139) Para.1(2), ibid.

140) Foreign and Commonwealth Office (UK) sources.



4
J

the two Governments on company proposals for development
projects in each tranche, including the limits of the tranches
(para.4(b)(iii)); seeking close co-ordination of all aspects of future
operations, including the overall level of fees, royalties, charges and
taxes, the harmonisation of timing, commercial terms and conditions,
and compliance with recommended standards (para.4(b)(iv)); recommending
on the basis of geological data known to both sides, additional
tranches, either within the present sedimentary structure or in a
further area to be agreed by the Governments on the recommendation
of the Commission. (para.4(b)(v))

In the latter case, the JC promotes hydrocarbon development
through co-operation between industry on both sides (para.4(c)(i)),
receiving information from both sides and from operating companies
on scientific research and commercial sea-bed activities, while
respecting commercial confidentiality (para.4(c)(ii)), proposing to
both sides co-ordinated research work by commercial undertakings
(para.4(c)(iii)), and submitting to both sides recommendations for
health, safety and monitoring standards for offshore activities.
(para.4(c)(iv)) Both sides will take appropriate measures to ensure
that companies keep the JC informed on the development of their
activities. Other functions of the JC include: proposing further areas
of special co-operation, on the basis of the geological data known to
both sides and on terms similar to those contained in paragraph 4(b)
above;14D) and considering and submitting recommendations to both
Governments on future issues such as the possible need for unitisation
of any discoveries in accordance with good oilfield practice, pipeline

issues, and the efficient use of infrastructure. (para.4(e))

141) Para.4(d), /bid.
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Paragraph 6 provides that each Government will take the appropriate
administrative measures for hydrocarbon development in the designated
areas of special co-operation. They agreed that such measures
regulating corporate activities in these areas would be subject to the
formula on sovereignty provided in para.l. The Parties (sic) will
create the conditions for substantial participation in the activities by
companies from both sides. They will also communicate to each
other relevant information relating to the conduct of the activities.
Both Parties agreed to abstain from taking action or imposing
conditions designed or tending to inhibit or frustrate the possibility
of carrying out hydrocarbon development in the designated areas. In
order to implement the different arrangements in the JD as an
interdependent whole, the two Governments agreed to co-operate
throughout the different stages of offshore activities undertaken by
commercial operators, including the regime for the eventual
abandonment of installations. (para.7) Although this is not provided
in the Joint Declaration, it is apparently envisaged that companies
will operate in the Areas for Special Co-operation on a joint venture
basis with 50% licensed by the Falkand Islands Government (FIG) and
50% by Argentina. Apart from its functions in relation to petroleum
development activities in the designated Areas of Special Co-operation,
the JC also submits to both Governments recommendations and
proposed standards for the protection of the marine environment of
the South West Atlantic, taking into account relevant international
conventions and recommendations of competent international organisations
(para.4(a)) The two Governments also agreed to co-operate
throughout the different stages of offshore activities undertaken by
commercial operators, including the regime for the eventual abandonment

of installations. (para.7) The arrangements regarding search and
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rescue set out in the Joint Statements of 25.9.1991 and 12.7.1993 or
any future arrangements between the Parties (sic) on the same
subject will apply to offshore activities. Civilian helicopter traffic will

be the subject of future discussion. (para.5)

142)

Malaysia-Vietnam

This MOU provides for the two Parties' nominated state oil
companies to enter into an agreement between them for the
exploration and exploitation of petroleum (art.3) in a Defined Area
(art.1) of overlapping continental shelf claims between the two
countries. Unlike the two previous Southeast Asian examples of joint
development, namely the 1979/90 Malaysia-Thailand (13) and 1989
Australia-Indonesia agreements (12), this MOU does not provide for
the establishment of any international institutional framework to
implement the joint development concept. It merely requires the two
explicitly nominated state oil companies to enter into a joint
operating agreement for their petroleum development and extraction
activities in the Defined Area. Article 4 provides that nothing in this
MOU shall be interpreted so as in any way (a) to prejudice the
position and claims of either party in relation to and over the
Defined Area; and (b) without prejudice to the provisions of art.3, to
confer any rights, interests or privileges to any person not being a
party thereto in respect of any petroleum resources in the Defined
Area.

Art.3 provides that both Parties agree to nominate Petronas and

142) Full title: Memorandum of Understanding between Malaysia and the Socialist Republic of Vietnam
for the Exploration and Exploitation of Petroleum in a Defined Area of the Continental Shelf
Involving the Two Countries. Signed: 5.6.1992; in force: 4.6.1993. Source: Charney & Alexander
(ed.), International Maritime Boundaries, Vol.lll (1998) 2335 - 44,
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Petrovietnam, respectively, to undertake petroleum exploration and
exploitation in the Defined Area. (art.3(a)). They also agreed to
require Petronas and Petrovietnam to enter into a commercial
arrangement as between them for petroleum development in the
Defined Area, subject to the approval of the two Parties. (art.3(b))
Both Parties also agreed that every effort shall be made to ensure
the early petroleum exploration in the Defined Area. (art.3(c))
Although there is no environmental provision in this MOU, both
Parties agreed to ensure that petroleum development in the Defined
Area shall be conducted with due regard to the protection of the
marine environment. (pers. comm., Ministry of Foreign Affairs,
Malaysia) Any dispute arising out of the interpretation or implementation
of the provisions of this MOU shall be settled peacefully by
consultation or negotiation between both Parties. (art.6) Where a
petroleum field is located partly in the Defined Area and partly
outside that area in the continental shelf of Malaysia or Vietnam, as
the case may be, both Parties shall arrive at mutually acceptable
terms for petroleum development therein. (art.2(2)) In the exchange
of Diplomatic Notes bringing the MOU into force on 4.6.1993 (art.7),
it was specified that the duration of the MOU is for 40 years, subject
to any extensions or reviews, as both Parties may agree. (art.5)
Although it is not provided in the MOU, both Parties also agreed that
the validity of concessions or licences issued and arrangements made
by either Party pertaining to petroleum development shall not be

adversely affected.143)

143) Pers. comm., Ministry of Foreign Affairs, Malaysia.
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Tunisia-Libya"’

JDA Model: I/II. This Agreement was adopted as a specific part of
the broader, 1988 Djerba Agreement on the economic and social
merger of Libya and Tunisia. Under this Agreement, Tunisia receives
10% of the income from production in the Fl Bouri (later re-named:
7th November) oilfields in the Libyan continental shelf, which
corresponds to the south-east part of a joint development zone
agreed in August, 1988 in the Gulf of Gabes. This earlier agreement
appears to be in two parts, divided by a boundary line running close
to that indicated by the ICJ in the Tunisia-Libya Continental Shelf
Case (1982). In a later, 1989 Agreement,!45) a joint Tunisia-Libya
exploration company was established in Djerba (or Jarba), Tunisia as
an enterprise to explore the offshore gas field lying in the
north-west part of the joint exploration zone. This further, 1989
agreement provided, inter alia, as follows: that a company was to be
established for the joint exploration, exploitation and oil services.146)
The objectives of the company are, inter alia, the joint exploration
and exploitation of the oil and gas resources for the sea areas in
both countries.147) Both States agreed to grant the company a licence
to explore and develop the designated sea areas on both sides of the
demarcation line of the continental shelf between them.148) The

above license was granted on the basis that all oil and gas resources

144) Fyll title: Agreement between President Ben Ali of Tunisia and Colonel Khaddafi of the Libyan Arab
Republic Relating to the El Bouri Field. Signed: 4.9.1988.

145) Fyll title: An Agreement between the Arab Socialist Republic of Libya and the Republic of Tunisia
to Establish a Joint Company for Shared Consumption, Exploitation and Qil Services, adopted: 22
August, 1989.

146) Article One of this 1989 Agreement, /bid.

147) Article Two, /bid.

148) Article Three, /bid.



142 UES SSHLEY Al EE o7

will be divided equally between the two countries.149)

Joint Development Model llI: Institutional framework established to

facilitate co—operation in the exploitation of shared deposits.

The third joint development model is the most complex and
institutionalized option, requiring a much higher level of co-operation,
and consequently reduced national autonomy, than the previous two
models. This model consists of an agreement between the interested
States establishing an international joint authority or commission
with legal personality, licensing and regulatory powers, and a
comprehensive mandate to manage the development of the designated
zone on behalf of the States. These joint authorities have been
described as 'strong' institutions, with extensive supervisory and
decision-making powers and wide-ranging functions, as opposed to
the 'weak' liaison or consultative-type bodies under the direction of
the parties established by a number of agreements incorporating the

second joint development model, described above.™

Sudan-Saudi Arabia™

This is the earliest example of a Model III-type Joint Development
agreement, providing for a supranational institution: ie., the Joint
Commission, with legal personality and extensive powers to implement
its provisions. However, there is no explicit provision for delineating

the Common Zone. Instead this area is defined by default. Both

149) Article Four, /bid.

150) Miyoshi (1999) op. cit,, at 43-44.

151) Full title: Agreement between Sudan and Saudi Arabia relating to the Joint Exploitation of the
Natural Resources of the Sea—bed and Sub-soil of the Red Sea in the Common Zone. Signed:
16.5.1974, in force: 26.8.1974. Source: New Directions in the Law of the Sea, Vol.V, 393-7.
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Parties explicitly recognise that they have no rights over the sea-bed
adjacent to the other Party’s coastline within the 1000 metre (m)
isobath, but each retain exclusive sovereign rights over the sea-bed
area adjacent to their own respective coastlines in the Red Sea up to
the 1000m isobath.” In the sea-bed area lying between the two
areas defined above, designated as the Common Zone, the Parties
agree that they have equally exclusive sovereign rights over the
natural resources therein.”” Natural resources are defined here as
only the non-living substances, including hydrocarbon and mineral
resources.”” This Agreement was at least in part a means to head-off
claims by a US firm that the mineral-rich brines in the Red Sea
deeps were not subject to the national sovereignty of any State and
therefore susceptible to exploitation without their approval or consent.”

A Joint Commission was established as a body corporate in both

56)

Parties”™ to ensure the prompt and efficient exploitation of the

"” The Commission is charged with: (a)

natural resources therein.
surveying and delimiting the Common Zone; (b) undertaking studies
on the exploration and exploitation of the Zone; (c) encouraging
specialised bodies (sic) to explore in the Zone; and most importantly,
(d) considering and deciding on license/ concession applications. It
also expedites (e) and supervises (f) the production stage; and has
regulatory powers (g) necessary for its functions. It consists of an
equal number of representatives from each Party and each side is

headed by the competent Minister.” Funding for the Commission

152) Arts.|Il and IV.

153) Arts.V and VI, jbid.

154) Art.1(2), ibid.

185) A A. El-Hakim (1979) oo. cit, at 183-4.
186) Art.VIII, ibid.

157) Art.VII, /bid.



144 UES SSHLHEYE Al HE 27

was initially provided by Saudi Arabia but shall be recovered from
production returns of the Common Zone in a manner agreed to by
both Parties.” The Commission met for the first time on 10 May,
1975 in Khartoum (Sudan) where it decided in accordance with
Article XI to locate its secretariat in Jeddah.'™ It also decided to
proceed with a number of projects, including studies of the deep sea
in the common zone, geological studies of the Red Sea sedimentary
basin, aerial magnetometric surveys of the common zone, and an
investigation of the feasibility of exploiting the mineral deposits in
the common zone."*”

Where Sudan had already licensed its national minerals company
(Sudanese Minerals Ltd.) and a German company (Preussag) to

162)

explore the Common Zone, =~ the Parties agreed that the Joint
Commission would decide on the matter in such a way as to preserve
Sudanese rights within the context of the present agreement.” It
was later reported that Preussag signed a US$20 million contract
with the Joint Commission for the development of mineral deposits
in the common zone.”” Any dispute shall be settled by amicable
means initially,. Should this fail, it will be submitted to the ICJ, both
Parties accepting the compulsory jurisdiction in this respect. Either

Party can also request interim measures from the ICJ."” The Parties

188) Art.IX, ibid.

159) Art.XII, /bid.

160) El-Hakim (1979) op. cit,, at 187.

161) See: Middle Fast Economic Survey (Beirut) No.30, 16 May, 1975 at b, cited in El-Hakim (1979) op.
cit, at 187, n.38.

162) Awarded on 15 September, 1973.

163) Art.XIIl, op. oit.

164) See: Middle EFast Economic Digest (London), 21 May, 1976 at 126, cited in El-Hakim (1979) op.
cit, at 187, n.39.

165) Art.XVI, /bid.



4
J

undertake to protect their sovereign rights and defend them (sic)
against third parties. But the application of this agreement shall not
affect the high seas legal status of the superjacent waters over the

. . 166)
Common Zone, nor obstruct navigation.

Australia-Indonesia’™

This Agreement is probably the most sophisticated joint development
regime negotiated so far. Both the geographical division and institutional
design of this JDA are complex. Petroleum resource exploration and
exploitation in Area A is subject to joint control and revenue
sharing. (art.2(2)(a)) It will be administered by a Ministerial Council
(Part III: arts 5 & 6) and Joint Development Authority (Part IV: arts.
7-11) on the basis of production-sharing contracts. (Annex C) The
Zone of Co-operation is divided into three areas: A, B, & C, that are
subject to three different jurisdictional frameworks. (art.2) Areas B &
C are situated closest to the Australian and Indonesian coastlines,
respectively. These two Areas are subject to the jurisdiction of the
Party closest to them. Thus, in Area B, Australian jurisdiction and
laws prevail, subject to the provision of 10% of gross tax revenues
from petroleum resource exploitation in this Area to Indonesia.
(art.4(1)) A similar arrangement occurs in respect of tax revenues
from the exploitation of Area C, by the Indonesians to the
Australians.(art.4(2)) Finally, Area A which lies in between the other
two Areas is subject to a truly joint development arrangement

whereby the rights and responsibilities of the two Parties in relation

166) Art.XV, ibid.

167) Full title: Treaty between Australia and the Republic of Indonesia on the Zone of Co—operation in an
Area between the Indonesian Province of East Timor and Northern Australia. Signed: 11.12.1989;
in force: 7?2.2?.?? Source: ?
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to exploration and exploitation of the petroleum resources therein
shall be exercised by the Ministerial Council and Joint Authority on
the basis of equal shares.(arts.2(2)(a) & 3)

In the exercise of criminal jurisdiction, a national or permanent
resident of a State Party shall be subject to the criminal law of that
State for acts or omissions in Area A connected with or arising out
of the exploration and exploitation of petroleum resources, provided
that a permanent resident of one State Party who is a national of the
other Party shall be subject to the criminal law of the latter State.
(art.27(1)) A national of a third State, not being permanent resident
of either Party, shall be subject to the criminal law of both State
Parties in respect of acts or omissions in Area A, subject to a
double-jeopardy clause. (art.27(2)(a)) In such a case the two Parties
shall consult each other as to which criminal law is to be applied,
taking into account the nationality of the victim and the interests of
the State Party most affected by the alleged offence. (art.27(2)(b)) All
the above provisions are subject to the rule that the criminal law of
the flag State shall apply in relation to acts or omissions on board
vessels including seismic or drill vessels in, or aircraft in flight over,
Area A.'”

The Parties shall assist and co-operate, through agreements if
appropriate, for the purposes of criminal law enforcement, including
the obtaining of evidence and information. (art.27(4)(a)) They also
recognise the interest of the other Party where the alleged victim is
a national of the other Party and shall keep this Party informed to
the extent permitted by the law. The Parties may arrange for

officials of one Party to assist in enforcing the criminal law of the

168) Art.27(3), ibid.
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other Party. Where such assistance involves detention of a person
who under art.27(1) is subject to the jurisdiction of the other Party,
then such detention can only continue until it is practicable to hand
the person over to the relevant officials of that other Party.
(art.27(5))

The sophisticated nature of this Agreement is evident from the
complex institutional framework laid down for the joint development
of petroleum resources in Area A. Part III established a Ministerial
Council (MC) for the Zone of Co-operation (art.5(1)), consisting of an
equal number of Ministers designated by each Party (art.5(2)),
meeting annually or as often as required (art.5(3)), alternately in
Indonesia or Australia and chaired alternately by a Minister nominated
by each Party. (art.5(4)). Decisions of the Council shall be taken by
consensus and it may establish procedures for taking decisions out of
session. (art.5(5)) The Ministerial Council (MC) has overall responsibility
for all matters relating to the development of the petroleum
resources in Area A of the Zone of Co-operation. (art.6(1)) Its
functions include, inter alia, giving directions to the Joint Authority
(art.6(1)(a)); amending the Petroleum Mining Code to facilitate
petroleum development in Area A (art.6(1)(b); modifying the Model
Production Sharing Contract (art.6(1)(c)); approving the agreement,
termination, and variation of production sharing contracts between
the Joint Authority (JA) and firms (art.6(1)(d), (e) & (f)); approving JA
petroleum sales (h); approving the distribution of revenues from
production sharing contracts in Area A between Australia and
Indonesia (j); settling disputes in the JA through consultation (k);
approving rules, regulations and procedures for the effective functioning
of the Joint Authority, including staff regulations (m); reviewing the

Treaty operation and making recommendations to the Parties that
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the Council considers necessary for Treaty amendment (n); appointing
the Executive Directors of the JA (0); inspecting and auditing the JA's
accounts (p); considering and adopting the annual report of the JA
(r); and finally, reviewing distribution among Indonesia, Australia and
third countries, of expenditure on petroleum operations in Area A.
The MC shall also ensure optimum commercial utilization of Area A’s
petroleum resources consistent with good oilfield and sound environmental
practice. (art.6(2))

Part IV established a Joint Authority (art.7(1)), that has juridical
personality and such legal capacities under the two Parties’ laws as
necessary to exercise its powers and perform its functions, in
particular, capacity to contract, acquire and dispose property, to
institute and be party to legal proceedings. (art.7(2)) The JA is
responsible to the MC. (art.7(3) The Joint Authority shall consist of
equal numbers of Executive Directors appointed by the MC,
nominated by each Party (s.9(1)(a)); three Directorates responsible to
the executive Directors: a Technical Directorate (s.9(1)(b)@): a
Financial Directorate (s.9(1)(b)(ii)); and a Legal Directorate (art.9(1)(b)(iii));
and a Corporate Services Directorate (art.9(1)(c)). Of the 4 Directors
heading the Directorates, the Executive Directors shall appoint two
from each Party. (art.9(2)) The Executive Directors and the 4 Directors
shall constitute the Executive Board. (art.9(4)) The Executive Directors
and personnel of the JA shall have no financial interest in any
activity relating to exploration for and exploitation of petroleum
resources in Area A. (art.9(5)) Decisions of the Executive Directors
shall be reached by consensus, failing this by reference to the MC.
(art.7(4)) The Joint Authority has its head office in Jakarta and an
office in Australia, each of which shall be headed by an Executive
Director. (art.7(5))
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The Joint Authority, subject to directions from the MC, is responsible
for the management of petroleum exploration and exploitation
activities in area A, in accordance with the treaty, the Petroleum
Mining Code and production sharing contracts (PSCs). (art.8) These
management functions include, inter alia: dividing area A into
contract areas; commissioning environmental investigations prior to
contract areas being advertised; making recommendations to the MC
on production-sharing contract applications (art.8(a)); entering into
production sharing contracts with companies, subject to MC
approval; supervising the contractors pursuant to the requirements
of the Petroleum Mining Code (art.8(b)); terminating and transferring
contractors (art.8(c), (d) & (e)); collecting and with the approval of
the MC distributing the proceeds of the JA's share of the petroleum
production from contracts awarded in Area A between the two
Parties (art.8(f)); preparing annual accounts of the JA for submission
to the MC art.8(g)); controlling movements into, within and out of
Area A vessels, aircraft, structures and other petroleum exploration
and extraction equipment; ,subject to Art.23, authorising the entry of
workers (art.8(h)); establishing safety zones (art.8(i)); issuing regulations
under the Petroleum Mining Code on all matters related to the
supervision and control of health and safety, environmental protection
and work practices (art.8(j)); making recommendations to the MC to
amend the PSCs (art.8(k)); requesting action by the Parties for search
and rescue and anti-terrorist operations in Area A (art.8()()) & (i1);
requesting assistance with pollution prevention measures from the
Parties (art.8(m)); preparing annual reports to the MC (art.8(n)); with
the approval of the MC, varying the terms of the PSCs (art.8(o) &
(q@)); with the approval of the MC, marketing of petroleum production

(art.8(r)); inspecting and auditing the contractors’ accounts (art.8(s));



150 OiSS SSHLEd Al e o7

and such other functions as may be conferred on it by the MC
(art.8(w)).

In Area A, the Parties shall co-operate to prevent and minimise
pollution of the marine environment arising from the exploration
and exploitation of petroleum, in particular by providing assistance
to the JA as may be requested pursuant to art.8(m) and where
pollution in Area A spreads beyond it. (art.18(1)(a) & (b)) Pursuant to
art.8(j), the JA shall issue regulations for marine environmental
protection in Area A and establish an oil spill contingency plan.
(art.18(2)) Contractors shall be liable for damage or expenses
incurred as a result of marine environmental pollution arising out of
petroleum operations in Area A in accordance with contractual
arrangements with the Joint Authority and the law of the State in
which a claim in respect of such damage or expenses is brought.
(art.19) Any dispute arising between the Parties concerning the
interpretation or application of this Treaty shall be resolved by
consultation or negotiation between the Parties. (art.30(1)) Each
production sharing contract entered into by the Joint Authority shall
contain provisions to the effect that any dispute concerning the
interpretation or application of such contract shall be submitted to a
specified form of binding commercial arbitration. The Parties shall
facilitate the enforcement in their respective courts of arbitral
awards made pursuant to such arbitration. (art.30(2))

In the event that the Treaty ceases to be in force due to the
conclusion of a permanent continental shelf boundary and that there
are in existence immediately prior to the date the Treaty ceases to
be in force, production sharing contracts with the Joint Authority,
these contracts shall continue to apply to each State Party or some

other person nominated by the State Party, in place of the JA, in so
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far as the contract is to be performed in the territorial jurisdiction of
each State Party, having regard to the agreed boundary delimitation.
In such cases, each Party shall apply to contractors within its
territorial jurisdiction a regime no more onerous than that set out in
this Treaty and the relevant production sharing contract. (art.34(1)(a)
& (b)) The two Parties shall at the time of concluding the permanent

boundary delimitation make arrangements to give effect to art.34(1).

Australia — East Timor

After almost twenty-five years under Indonesian rule between 1975
and 1999,"” East Timor achieved full Statehood in 2002. Its initial
concerns as a newly independent state are political and economic

0,

stability.”” The current UN presence in East Timor should help
ensure that the former concern is addressed so that the transition
from a war torn non self- governing territory to a democratically
elected government proceeds as smoothly as possible.”” The latter
concern over East Timor's future economic stability is presently tied
to the imminent revenues derived from the new joint development
arrangement, namely the 2001 Timor Sea Arrangement.

On 5 July 2001 the UN Transitional Administration of East Timor

(UNTAET)172) and Australia culminated sixteen months of negotiation

169) For a critical account of the failure of international law to fully address the Indonesian annexation of
East Timor, see: Catriona Drew, The East Timor Story: International Law on Trial’, Furopean
Journal of Intemational Law, Vol.12, No.4 (September, 2001) 651-84.

170) For a recent account of East Timor’s rocky road to full independence and statehood, see: Anthony
L. Smith, ‘East Timor's Difficult Transition to Independence’, in Daljit Singh and Nick J. Freeman
(eds.), Regional Outlook. Southeast Asia 2001-2002, Singapore: Institute of Southeast Asian
Studies (2001)

171) For an analysis of the legal authority for the UN presence in East Timor, see: Michael J. Matheson,
‘United Nations Governance of Post Conflict Societies’, American Journal of International Law,
Vol.95, No.1 (January, 2001) 76-85, at 81-3.

172) The UNTAET was established by UN Security Council Resolution 1272 (1999) adopted on 25
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3) with the adoption of a Memorandum of Understanding (MOU)

providing for a new Timor Sea Arrangement.1749 This Arrangement is

to

be adopted by Australia and East Timor upon East Timor's full

independence. This new joint development arrangement will therefore

in

due course replace the currently applicable 2000 MOU also agreed

between the UNTAET and Australia, 175 which in turn continues the

terms of the 1989 Timor Gap Zone of Co-operation Treatyl76) agreed

173)

174)

175)

176)

October, 1999. S/RES/1272 (1999) see: 38 ILM (2000) at 240. UNTAET is endowed with overall
responsibility for the administration of East Timor and is empowered to exercise all legislative and
executive authority, including the administration of justice. (para.1)

Negotiations between Australia and the UNTAET, along with representation from the East Timor
Transitional Administration (ETTA), began in March, 2000.

Memorandum of Understanding between Australia and the UNTAET, 2001 incorporating the Timor
Sea Arrangement as Attachment ‘A’. Adopted on 5 July, 2001. Source: Department of Foreign
Affairs and Trade (DFAT) Australia. See: DFAT website: http://www.dfat.gov.au. The MOU also
includes Annexes A to F. Under Article 19(a), the ‘Arrangement’ also means these Annexes and
any others subsequently agreed between East Timor and Australia. The Arrangement will enter
into force 30 days after East Timor and Australia have notified each other in writing that their
respective requirements for its entry into force have been fulfilled. (Article 25)

Full Title: Memorandum of Understanding between the Government of Australia and the UNTAET,
acting on behalf of East Timor, on Arrangements Relating to the Timor Gap Treaty, 10 February
2000. Adopted in an Exchange of Notes constituting an Agreement between the Government of
Australia and UNTAET concerning the continued operation of the treaty between Australia and the
Republic of Indonesia on the Zone of Co—operation between the Indonesian Province of East Timor
and Northern Australia of 11 December 1989. Performed at Dili, 10 February 2000. Entry into
force: 10 February, 2000 but with effect from 25 October 1999. This arrangement was brought
into force by an exchange of Diplomatic Notes on 10 February, 2000 that retrospectively applied
the provisional agreement as from 25 October 1999, /e., the date when UNTAET took over
government functions on behalf of East Timor. See: Australian Treaty Series 2000, No.9, accessed
at the following website: {http:www.auslii.edu.au/au/other/dfat/treaties/2000/9.html) In April,
2000 Australia approved legislation giving effect to the above treaty with UNTAET. See: Timor Gap
Treaty (Transitional Arrangements) Act 2000.

Full title: Treaty between the Australia and the Republic of Indonesia on the Zone of Co—operation
in an Area between the Indonesian Province of East Timor and Northern Australia, signed (in the
airspace) over the Timor Gap on 11 December, 1989; entered into force on 9 February, 1991.
(hereinafter: the Timor Gap treaty) Sources: 29 ILM 469 (1990) and V. Prescott,
‘Australia-Indonesia (Timor Gap)', Report No. 6-2(5), in Jonathan |. Charney & Lewis M. Alexander
(eds.), International Maritime Boundaries, Vol. I, The Hague: Martinus Nijhoff (1993) at
1245-1328. Also in H. Fox (ed.): Joint Development of Offshore Qil and Gas, Vol. II, London: The
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between Indonesia and Australia. This is indeed a significant achievement
in the prospects for future joint development of the petroleum
resources in the Timor Gap. The adoption of the 2001 MOU, incorporating
the new Timor Sea Arrangement, represents the application of a
modified version of the joint development principle enshrined in the
earlier Timor Gap treaty in a manner which should prove much
more favourable to the imminent East Timor state. In particular,
government revenues from the initial upstream activity in the
designated Joint Petroleum Development Area (JPDA) will be shared
on a 90:10 basis in favour of the new East Timor state, rather than
the present 50:50 split initially provided by the 1989 Timor Gap
treaty and continued under the present 2000 MOU.

This 2001 Timor Sea Arrangement will take the place of the
current arrangement between the UNTAET and Australia in their
2000 MOU continuing the terms of the joint development regime first
established by the 1989 Timor Gap treaty. This bilateral treaty was
initially agreed in 1989 between Australia and Indonesia, which
controlled East Timor from 1975 to 1999. The 1989 Timor Gap treaty
gave each side a 50:50 share of any revenues generated in Area A of
the Zone of Co-operation,177) now re-named as the Joint Petroleum
Development Area (JPDA) under the 2001 Arrangement.17®) This equal
division of revenues was continued under the 2000 MOU between the
UNTAET and Australia noted above. However, the proposed new

2001 Arrangement is much more advantageous to a newly-independent

British Institute of International and Comparative Law (1990), Part Ill, 235-51. For an early analysis
of the background and main features of the Treaty, see: V. L. Forbes and F. M. Auburn, ‘The Timor
Gap Zone of Co—operation’, Boundary Briefing, No.9, Durham: IBRU (1991)

177) Article 2(2)(a) of the 1989 Treaty, op. cit.

178) See: Articles 1(g) and 3 as well as Annex B of the 2001 Arrangement, op. cit.
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East Timor than the previous 1989 and 2000 agreements as the
revenue split will be 90:10 in favour of East Timor. Significantly,
despite the lopsided nature of the proposed new government revenue
division, the joint development principle remains applicable, along
with a joint institutional framework for implementing the new

agreement.

The Uncertain Legal Status of the New Timor Sea Arrangement

At the outset of this section of the analysis, it is important to note
the uncertain legal status of this arrangement under international law
in respect of a future, newly independent East Timor state. The
present 2001 Memorandum of Understanding, like the 1989 Timor
Gap treaty and the 2000 MOU before it (both discussed in the article
above), will not necessarily be legally enforceable against the new
East Timor state that will soon rise to take its place in the
international community of states. This is because none of these
treaties have directly involved the fledgling East Timor state itself.
The Timor Gap treaty 1989 was agreed between Australia and
Indonesia, and the two later agreements in 2000 and 2001 were
between Australia and the UN Transitional Administration in East
Timor (UNTAET). Although the recent 2001 MOU purports to apply
to a newly-independent East Timor state, this is belied by the MOU
itself when it provides that the Timor Sea Arrangement forming
Attachment ‘A’ to the MOU ‘is suitable for adoption as an
agreement between Australia and East Timor upon East Timor's
independence.’179)

The legal implication here is that the MOU and the new

179) /bid.



4
J

Arrangement it embodies cannot of themselves be binding upon a
newly-independent East Timor state. This view is confirmed in the
Australian government's own joint media release on the eve of the
adoption of the 2001 MOU when it stated that ‘the terms of the
(new) Arrangement are to be incorporated into a new treaty upon
East Timor's independence, replacing the existing agreement.” As a
newly-independent state, East Timor will therefore be fully entitled
to argue for the application of the ‘clean slate’ rule of state
succession in order to deny the future application of the Timor Sea
Arrangement and indeed even the 2000 and 2001 MOUs between
Australia and the UNTAET.

Balanced against this view are the arguments made elsewhere
concerning the possible succession of a new East Timor state to the
governing principles of the 1989 Timor Gap treaty, if not the treaty
itself.™ These arguments may also be utilized for the succession of a
new East Timor state to both the 2000 and 2001 agreements between
the UNTAET and Australia. These relate mainly to the arguably
territorial nature of the arrangements, which constitute an almost
uniformly accepted exception to the ‘clean slate’ rule for state
succession among newly independent states. Moreover, the 2001
Arrangement has no equivalent agreement which explicitly provides
that the conclusion of this agreement is without prejudice to the
position of the future government of an independent East Timor with
regard to the 1989 Treaty. However, this argument is now difficult to
sustain in legal, policy and factual terms. It is increasingly clear that
neither the UNTAET, nor the East Timorese representatives, nor even

the Australians themselves, regard these joint development agreements

180) See: Ong, VYL (2001) op. cit.
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as continuing to be applicable upon a future East Timor state under

the state succession doctrine.

A further legal uncertainty arising from adoption of the 2001 MOU
embodying the Timor Sea Arrangement concerns the timing of its
initiation. The Australian joint media release suggests that the
revenues from the petroleum development in the designated Area
will only flow from 2004, although East Timor itself is widely
expected to achieve independence and statehood within the next
year or so (2002)."” Therefore, in the interim period before the 2001
Arrangement is formally adopted by the new East Timor state, it
should be presumed that the 2000 MOU providing for the status quo
is to be applied, namely the 1989 Timor Gap treaty regime with
equal division of the upstream petroleum revenues.

A Comparative Analysis of the 1989 and 2001 Joint Development Regimes in
the Timor Sea

In this section, we will examine the joint development regime that
the new Timor Sea Arrangement of 2001 purports to establish in
comparison with the previous regime established by the 1989 treaty
and continued in its application by the 2000 agreement. The Timor

Gap treaty, along with its 4 annexes,183) is probably one of the most

181) Australian Joint Media Release, op. cit.

182) The first post-independence East Timor elections for a Constituent Assembly took place on 30
August, 2001. For latest news on East Timor's progress towards full independence and statehood,
see: http://www.un.org/peace/etimor/news.

183) Under art. 1(0), Annexes A, B, C, and D are included within the meaning of the ‘Treaty’. Annex A
contains the designation and description including maps and coordinates of the areas A, B and C
comprising the Zone of Cooperation and is incorporated into the Treaty by Article 1. Annex B
contains the Petroleum Mining Code for Area A of the Zone of Cooperation. This Code governs
operational activities relating to exploration and exploitation of the petroleum resources in Area A
subject to the power of the Ministerial Council under Article 6.1(b) of the Treaty to amend it (Article
1.1(1)) Annex C to the treaty contains the Model Production Sharing Contract between the Joint
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sophisticated joint development regimes agreed to date.1849) Both the
geographical division and institutional design are complex. As
Onorato and Valencia note, ‘the treaty goes far beyond any previous
arrangements for joint development in that it creates, in detail, a
comprehensive, interlocking legislative, contractual and fiscal regime
to govern joint development in the chosen area -* never before have
contracting states purposefully negotiated in advance a complete and
area-specific regime, solely for the purposes of setting the total
parameters of their intended joint endeavor. 185

We can now proceed to compare the main features of this treaty
with their equivalent provisions in the new joint development regime
to be established by the 2001 Arrangement. In passing we should
briefly note how far the present Arrangement incorporates many of

the ‘classic’ features normally included in joint development

Authority and contractors on the basis of which production sharing contracts for Area A are to be
concluded subject to modification by the Ministerial Council under Article 6.1(c) of the treaty
(Articles 1.1(g)).

184) For an early analysis of its provisions see: Anthony Bergin, The Australian-Indonesian Timor Gap
Maritime Boundary Agreement, International Journal of Estuarine (now Marine) and Coastal Law,
Vol.5, No.4 (November, 1990) 383-93. It should be noted however that unique as the Timor Gap
treaty is, it is but one of three such joint development arrangements in Southeast Asian waters
alone. The other two are: The 1979 Memorandum of Understanding between Thailand and
Malaysia establishing a Joint Authority for the exploitation of the resources of the sea—bed in a
defined area of the continental shelf of the two countries in the Gulf of Thailand, followed by the
1990 Agreement between the same two countries on the Constitution and other matters relating
to the establishment of the Malaysia-Thailand Joint Authority, both texts in David Ong, “Thailand/
Malaysia: The Joint Development Agreement 1990", Current Legal Developments, International
Journal of Estuarine (now Marine) and Coastal Law, Vol. 6, No. 1, February 1991, pp. 57-72. Also,
the 1992 Memorandum of Understanding between Malaysia and the Socialist Republic of Vietnam
for the exploration and exploitation of petroleum in a defined area of the continental shelf involving
the two countries, in Ted L. McDorman, 'Malaysia-Vietnam', Report No. 5-19, in Charney &
Alexander (eds.) op. cit., Vol.3 at (1998) 2335, at 2341.

185) William T. Onorato and Mark J. Valencia, ‘International Cooperation for Petroleum Development:
the Timor Gap Treaty’, | CS/D Review - Foreign Investment Law Journal, Vol.5, No.1 (Spring, 1990)
1-29, at 26.
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agreements. According to Onorato and Valencia, the ‘classic’ legal
format for joint development includes: (i) a treaty designating the
geographical area subject to the joint development regime, (ii) the
establishment of some form of international joint body, composed of
equal representatives from both parties, (iii) the grant of exploration
and exploitation rights over the designated joint development area,
either by the parties or the established joint body, and (iv) the
nomination by the individual rights holders of a single operator to
exploit the deposits in the designated area.186) We therefore begin
this analysis of the 2001 Arrangement with the designated Joint
Petroleum Development Area (JPDA), before examining the main
aspects of the proposed new joint development regime, namely the
non-prejudice clause, institutional framework, jurisdiction allocation,
tax regime, dispute settlement mechanism and environmental

protection clause.

1. The designated joint development area

The latitude and longitude co-ordinates of the designated Joint
Petroleum Development Area (JPDA) established by article 3 of the
new Timor Sea Arrangement are provided in Annex A to the 2001
MOU. The JPDA covers precisely the same area as Area A of the
1989 Zone of Co-operation treaty. Petroleum exploitation in this
Area was previously subject to a 50:50 split in the government
revenues derived from the upstream petroleum development activities
undertaken there. The new division of upstream revenues incorporates
a major distributional realignment by providing that the future East

Timor state will receive 90% of the proceeds with Australia’s share

186) Onorato & Valencia (2001) op. cit. at 63.
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reduced to only 10%. (art.4(a)) East Timor's share of the revenues is
estimated to be more than A$7 billion (US$4 - US$5 billion) over the
20 years from 2004. Australia stands to gain about A$lbillion in
direct revenue over that period. On the other hand, the downstream
benefits that will accrue to Australia are potentially highly lucrative,
as virtually all the oil and gas found is to be refined or otherwise
industrially processed in Darwin, Australia.187) Australia is therefore
likely to make more than four or five times the amount of its direct
revenues from refining Timor Sea oil and gas as the new East Timor
state is not expected to build the facilities to do so in the near

future.188)

2. The without prejudice clause

This is a standard clause incorporated in most joint development
agreements of this kind, involving an as yet undelimited area of
overlapping continental shelf claims. Its main purpose here under
article 2(b) is to ensure that neither the provisions of the new
Arrangement, nor any acts undertaken during the time it is in force,
can be interpreted as prejudicing or affecting either party’'s legal

positions and rights to the seabed concerned.

3. The joint development principle

It is imperative to note the extent to which the joint development

187) Australian Joint Media Release, op. cit. In a recent interview with a regional news magazine, Horta
confirmed that the pipeline will go down to Darwin and create downstream jobs in Australia.
Moreover, as government revenues will only be collected at the end of the pipeline, Australia has
agreed to compensate the East Timorese to the tune of US$8 million each year for the delay. See:
‘Interview: Jose Ramos Horta - Plans for Peace and Prosperity’, Far Fast Fconomic Review, 13
September 2001, 21-22, at 21.

188) See: John Aglionby, ‘East Timor signs lucrative oil deal’, 7he Guardian (UK) newspaper, 6 July
2001, at 14.
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principle underlies overall regime despite the uneven 90:10 division
of revenues generated by the upstream activities in the Area. It
manifests itself most vividly in the joint development of common
deposits found in the designated JPDA. For example, article 3(b)
provides for the joint control, management, exploration, development
and exploitation of the petroleum resources in the designated JPDA.
Moreover, article 7(a) provides that the two parties shall negotiate an
agreed Petroleum Mining Code, which shall govern the exploration,
development and exploitation of petroleum within the JPDA, as well
as the export of petroleum from the JPDA. Thus, the joint
development principle itself is clearly applied by the 2001 Arrangement.
However, it is not applied equally in respect of its division of
government revenues, based as it is on a 90/10 split in the revenues
generated by the straightforward extraction of the petroleum
resources from the seabed. On the other hand, the downstream
benefits that will accrue to Australia are also highly lucrative, as
virtually all the resources found is to be refined or otherwise
industrially processed in Darwin, Australia.189)

The joint development principle also manifests itself in the provision
for the unitisation of deposits found to straddle the designated joint
development area, in the sense that any petroleum deposit extending
across the JPDA boundary is treated as a single entity for management
and development purposes, under article 9(a). Article 9(b) further
provides that the two parties shall reach an agreement on the
effective exploitation and equitable sharing of the benefits from such
unitisations. In this sense the present agreement continues the

unitisation principle applied by the earlier 1989 treaty regime for

189) Australian Joint Media Release, op. cit.
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deposits found to extend across any of the boundary lines of Area A
of the Zone of Co-operation, corresponding to the JPDA of the
present Arrangement.

Pursuant to article 9(b) of the Timor Sea Arrangement, Annex E of
the Arrangement contains an unitisation agreement for the ‘Greater
Sunrise’ deposits on the basis that 20% of these deposits lie within
the JPDA. Thus, 20% of production is attributed to the JPDA and the
remaining 80% to Australia. It should be noted that the Greater
Sunrise unitisation agreement is, like the present Timor Sea
Arrangement itself, without prejudice to a permanent seabed
delimitation between the two parties. (Annex E, para. (c)) Indeed, in
the event of such permanent delimitation, the parties will reconsider
the terms of the unitisation agreement. (Annex E, para. (d)) The
location of the Greater Sunrise deposits may raise difficulties for
unitisation should the Indonesian authorities demand a trilateral
re-negotiation of the lateral boundaries of the JPDA, now including

East Timor as well as Indonesia and Australia.190)

4. Previously granted interests

The legal status of previously granted interests or concessions is a
recurring problem in negotiations towards a joint development
regime.191) Rival overlapping continental shelf claims often result in
the unilateral granting of concessions as an exercise of the sovereign
rights the competing states purport to assert over the disputed sea

bed areas. Where these overlapping claims occur, at least two

190) See: Horta Interview (2001) op. cit., at 22.

191) See: lan Townsend-Gault, ‘The impact of a joint development zone on previously granted
interests,” in Hazel Fox (ed.) Joint Develooment of Offshore Oil and Gas, Vol.ll, London: British
Institute of International and Comparative Law (1989) 171-186.
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problems arise. First, there is a need to disentangle and resolve the
conflicting legal rights to the overlapping concessions. This process
usually results in at least two possibilities: i) the buy-out and/or
cancellation of both concessions followed by the award of a new
concession covering the entire joint development area; ii) the
requirement that both concessionaires participate in a joint venture
and nominate an operator for the whole joint development area.
Secondly, there is a need to confirm any change in the legal status
or terms of the initial concessions should they be continued or
indeed exchanged for a new concession. Fortunately, the former
situation involving the unilateral grant of overlapping concessions by
both parties and the consequent need to disentangle these interests
in a new joint development zone did not occur in the new Timor Sea
Arrangement. Neither UNTAET nor the fledgling East Timor government
has wunilaterally granted concessions in this area.192 Australia
however had licensed interests in the area. Therefore, the latter
problem concerning the confirmation of the legal status and
continued application of the terms of these concessions needed to
be resolved. Thus, Annex F to the 2001 Arrangement provides that
contracts shall be offered to those corporations holding concessions
prior to the entry into force of the Arrangement, ‘in the same terms’
as the previous contracts, modified as necessary to account for the

new joint administrative structure under the 2001 Arrangement.

5. Joint criminal jurisdiction

Another aspect of the proposed joint development regime to be

192) On the other hand, a lapsed concession holder from the previous Portugese colonial
administration, awarded prior to the Indonesian invasion and annexation of East Timor in 1975/76,
brought a claim based on its previously granted interest before the Australian courts.
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instituted once the newly-independent East Timor state agrees to the
new Arrangement relates to the criminal jurisdiction powers
exercised by both parties to the 2001 Arrangement. Essentially these
powers are similar to those provided under article 27 of the 1989
Timor Gap treaty regime. Article 14(a) of the 2001 Arrangement
initially provides for the application of the nationality principle of
jurisdiction in relation to crimes perpetrated in the JPDA by
nationals and permanent residents of either of the two countries. In
other words, a crime committed by an Australian will be subject to
Australian criminal law and vice versa. However, article 14(b) applies
both East Timor and Australian criminal laws to any offence
committed in the JPDA by a third state’s national. This is very similar
to the applicable rule under article 27(2)(a) of the 1989 treaty. This
rule is of course subject to the usual protection against double
jeopardy, thus preventing a person from being tried and discharged
or acquitted, or convicted for the same offence twice. A further
exception is provided in article 14(d) for crimes committed aboard
vessels in JPDA waters or flights over the area. These are subject to
the flag state jurisdiction as per the international norm. Article 27(3)
provided a similar arrangement under the 1989 treaty.

Co-operation in the exercise of their criminal jurisdiction is enhanced
by the requirement that both parties co-operate, co-ordinate and
exchange any information derived from their right to conduct surveillance
activities in the JPDA. (art.18) A curious anomaly, however, relates to
the application of custom, migration and quarantine laws under
article 15. Although art.15(c) provides for bilateral consultations and
the possible adoption of co-ordinated arrangements in relation to
the entry of particular persons, equipment and goods, article 15(d)

retains the rights of either party to apply its own laws, without the
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authority of the other party. This may give rise to situations where
items are subject to customs duties under one party’s laws when they
may not be under the other party's laws. On the other hand, most of
the goods and equipment entering and leaving the JPDA will be
related to petroleum activities and it is provided that these shall not

be subject to customs duties. (arts.15(e) and (f))

6. Joint institutional framework

Next, we can examine the joint institutional framework to be
introduced for overseeing the joint development activities in the
JPDA. Article 6(a) of the 2001 Arrangement establishes a three-tiered
joint administrative structure comprising of a Designated Authority,
Joint Commission (JC) and Ministerial Council. (MC) This appears to
be different from the two-tier system established under the 1989
treaty and continued by the 2000 MOU, incorporating a Ministerial
Council and Joint Authority. In practice, however, the different
institutional design of the 2001 Arrangement does not necessarily
depart from the essential principle of joint decision-making at the
highest institutional level. For example, the Ministerial Council (MC)
established under the 2001 Arrangement shall consist of an equal
number of ministers from East Timor and Australia. (art.6(d)(i) A
similar requirement for equal numbers of ministers from Australia
and Indonesia serving on the Ministerial Council was provided in the
1989 treaty. (art.5(2))

The MC established under the 2001 Arrangement is mandated to
consider any matter relating to the operation of this Arrangement
that is referred to it by either East Timor, Australia, (art.6(d)(i) or
their Joint Commission (JC) members. (art.6(c)(iii) However, in the

event that the MC is unable to resolve a matter, either party may
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invoke the dispute resolution procedures set out in Annex B to the
Arrangement. (art.6(d)(ii)) (see sub-section 9, below) The only exception
to the decision-making authority of the MC relates to the issue of
the construction of pipelines from the JPDA to the territory of either
state party. (art.8(c)) This is the sole preserve of the JC. All the
members of the Joint Commission are also appointed by East Timor
and Australia. The major difference here with the equally balanced
MC membership numbers is that East Timor shall appoint one more
Commissioner than Australia. (art.6(c)(i)) The JC shall establish
policies and regulations relating to petroleum activities in the JPDA
and oversee the work of the Designated Authority (DA). A more
detailed but non-exhaustive list of the powers and functions of the
JC is set out in Annex D. (art.6(c)(ii)) The JC shall meet annually or
as required and shall be chaired by a Commissioner nominated by
the parties on an alternate basis. (art.6(c)(iv))

Finally, the Designated Authority (DA) will play the same role as the
Joint Authority established under Part IV of the 1989 treaty. It is
responsible to the JC and carries out the day-to-day regulation and
management of petroleum activities. (art.6(b)(iv)) A non-exclusive
listing of more detailed powers and functions of the DA is set out in
Annex C. (art.6(b)(v)) These include: (a) the day-to-day management
and regulation of the petroleum activities undertaken according to
the Arrangement; (b) preparation of annual estimates of DA income
and expenditure; (c) reports for submission to the JC; (d) assistance
requests for (i) search and rescue operations, (ii) terrorists threats,
and (iii) air traffic services; (e) pollution prevention measures, in the
JPDA; (f) establishment of safety zones; (g) controlling movements of
vessels and persons, into, within and out of the JPDA; (h) issuing

regulations on health and safety, environmental and other issues

S
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related to the supervision and control of petroleum activities; and
finally, (i) such other powers and functions as conferred to it by the
Arrangement or the Joint Commission.

Significantly, bearing in mind the one-sided (90:10) breakdown of
upstream revenues, the DA is designated by the JC but after the first
three years of the Arrangement coming into force, the DA shall revert
to the East Timor Government Ministry responsible for petroleum
activities. (art.6(b)(ii)) During these three years, the DA will have
juridical personality and such legal capacities under the laws of both
East Timor and Australia as necessary for the exercise of its powers

and performance of its functions. (art.6(b)(iii))

7. Joint fiscal and taxation regime

Like many other aspects of the 2001 Arrangement, the fiscal and
taxation arrangements also embody joint, rather than individual,
aspirations. This Arrangement provides that the parties shall make
every effort to agree on a joint fiscal scheme for every petroleum
project in the JPDA. (art.5(a)(i)) Only if they do not agree to the joint
fiscal scheme, either between themselves, or as recommended by an
independent expert (art.5(a)(ii), can they separately impose their own
fiscal schemes on their proportions of the petroleum production

from the project. (art.5(a)(iii))

8. Environmental protection

The high level of co-operation engendered by the joint
development regime established under the 2001 Arrangement is also
manifest with regard to marine environmental protection in the
JPDA. Article 10(a) provides that East Timor and Australia shall

co-operate to prevent and minimise pollution and other environmental
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harm. (emphasis added) This provision is significant because it
appears to acknowledge that environmental damage can occur
despite the lack of pollution from petroleum activities in the JPD
A.193) For example, damage to ecosystems such as coral reef during
hydrocarbon extraction activities is considered to be environmental
damage. However, such damage does not necessarily fall within the
meaning of ‘pollution of the marine environment' under article
1(1)(4) of the 1982 LOSC. This is defined as ‘the introduction by
man, directly or indirectly, of substances and energy into the marine
environment, including estuaries, which results or is likely to result
in such deleterious effects as harm to living resources and marine
life, hazards to human health, hindrance to marine activities, including
fishing and other legitimate uses of the sea, impairment of quality
for use of sea water and reduction of amenities.” Thus, environmental
damage caused by petroleum exploration activities on the sea bed
would not qualify as marine pollution under this definition as such
activities do not necessarily introduce substances or energy into the
marine environment.

Article 10(a) also requires the parties to consult as to the best
means to protect the JPDA marine environment from the harmful
consequences (ie., not merely pollution) of petroleum activities.
Article 10(a) specifies that special efforts are to be made to protect
marine wildlife including marine mammals, seabirds, fish and coral.
In respect of all these endeavours, the designated Authority shall

issue regulations to protect the JPDA marine environment. (art.10(c))

193) For more details of the legal relationship between pollution and environmental damage, see: David
M. Ong, ‘The Relationship between Environmental Damage and Pollution: Marine Qil Pollution
Laws in Malaysia and Singapore’, Chapter 9 in MW Bowman & A E Boyle (eds.), The Definition and
Valuation of Environmental Damage, Oxford: OUP (2002)
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Should pollution nevertheless occur, the parties shall co-operate in
mitigating and eliminating such pollution. (art.10(b)) Moreover,
companies shall be liable for damage as a result of pollution within
the JPDA marine environment, with claims allowed to be brought in

either party’s jurisdiction (art.10(d)(ii))

9. Dispute settlement procedure

The dispute settlement provisions of the new agreement first lays
down a general requirement that any dispute concerning the interpretation
or application of the 2001 Arrangement shall, as far as possible, be
settled by consultation or negotiation. (art.23(a)) However, any
dispute that is not settled by these methods, as well as any matter
relating to the operation of the Arrangement that is unresolved by
the Ministerial Council (art.6(d)(ii)), shall at the request of either
party, be submitted to an arbitral tribunal in accordance with the
procedure set out in Annex B of the Arrangement. Annex B, in turn,
establishes a sophisticated dispute resolution procedure consisting of
an arbitral tribunal to which a dispute is submitted pursuant to
Article 23(b). The tribunal shall consist of three persons appointed as
follows: East Timor and Australia shall each appoint one arbitrator:
ii) the two arbitrators shall, within sixty (60) days of the appointment
of the second of them, by agreement, select a third arbitrator who
shall be a citizen, or permanent resident of a third country which
has diplomatic relations with both East Timor and Australia; iii) East
Timor and Australia shall, within sixty (60) days of the selection of
the third arbitrator, approve the selection of that arbitrator who
shall act as Chairman of the Tribunal. (Annex B, (a))

Arbitration proceedings shall be instituted upon notice being given

through the diplomatic channel by the country instituting such
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proceedings to the other country. Such notice shall contain a
statement setting forth in summary form the grounds of the claim,
the nature of the relief sought, and the name of the arbitrator
appointed by the country instituting such proceedings. Within sixty
(60) days after the giving of such notice, the respondent country
shall notify the country instituting proceedings of the name of the
arbitrator appointed by the respondent country. (Annex B, (b)) The
Arbitral Tribunal shall decide all questions relating to its competence
and shall, subject to any agreement between East Timor and Australia,
determine its own procedure. (Annex B, (f)) Before the Tribunal
makes a decision, it may at any stage of the proceedings propose to
East Timor and Australia that the dispute be settled amicably. The
Tribunal shall reach its award by majority vote taking into account
the provisions of this Arrangement and relevant international law.
(Annex B, (g) It shall afford to Fast Timor and Australia a fair
hearing. It may render an award on the default of either East Timor
or Australia. In any case, the Arbitral Tribunal shall render its award
within 6 months from the date it is convened by the Chairman of
the Tribunal. Any award shall be rendered in writing and shall state
its legal basis. The award shall be final and binding on both East
Timor and Australia. ((Annex B, (j))

Notwithstanding the uncertain legal status of the proposed new
Timor Sea Arrangement of 2001 vis-a-vis a newly-independent East
Timor state, it is important to highlight the joint development
principle that this agreement embodies. As we noted earlier on,
there are several legal arguments suggesting that joint development
represents the most practical legal solution for the resolution of the
overlapping claims dispute in the Timor Sea. Even leaving aside the

question as to whether the parties concerned should succeed to the
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joint development regime first introduced by the 1989 Timor Gap
treaty, it is possible to note more compelling legal arguments for
such international co-operation over shared natural resources generally.194)
In particular, article 83 of the 1982 UN Law of the Sea Convention is
specifically invoked by article 2(a) of the 2001 Arrangement as
requiring states to make every effort to enter into provisional
arrangements of a practical nature pending a final continental shelf
delimitation agreement between them. In line with this provision,
international tribunals are increasingly proposing joint development
agreements as a means of resolving overlapping continental shelf
claims in the presence of hydrocarbon deposits.

In the not too distant future, East Timor will take up its rightful
place as a new sovereign state. Traub suggests that the UNTAET and
the National Council of Timorese Resistance (CNRT) have agreed on
the road to independence.” The process will begin with a mass
convocation of East Timorese to debate constitutional principles,
followed by the drafting of a constitution and the election of a
Constituent Assembly. Latest reports suggest that this election has
taken place on 30 August 2001 and statehood should soon follow."”
The Assembly elections will lead to the drafting of a new Constitution
within ninety (90) days, following which the Assembly will transform
itself into Parliament. Then, in what is expected to be late 2001 or
early 2002, the elected Assembly/Parliament will sign the constitution

and the country will declare its independence.””

194) See: Ong, AJIL, (1999) op. cit,, at 780-4.

195) James Traub, ‘Inventing East Timor’, Foreign Affairs, Vol.79, No.4 (July/August, 2000) 74-89, at
88.

196) See: ‘The UN in East Timor: Any lessons for others?’, in 7he Economist newpaper (UK) Vol.361,
No.8243, 13-19 October, 2001 at 73.

197) The gradual process towards laying the foundations for democratically elected government in East



4
J

This new legal status raises several questions in respect of the
continuing application of Timor Gap treaty. These questions have
been enumerated in this essay as follows: Will a new East Timor
state succeed to the Timor Gap treaty initially agreed between
Indonesia and Australia? Even if the Timor Gap treaty is found to be
inapplicable in this context, is there nevertheless a legal requirement
to jointly develop the hydrocarbon deposits found in the overlapping
continental shelf claims area that will result from the treaty being
rendered invalid, or otherwise inapplicable? It is submitted here that
the very nature of the legal problem that would have confronted the
two states almost inevitably lead them to contemplate a similar type
of joint development arrangement to resolve the outstanding legal
issues raised by the shared hydrocarbon resources in their overlapping
continental shelf claims. This is evidenced by the interim agreement
between UNTAET and Australia to continue the current joint
development regime while negotiating a new treaty as noted above.
In other words, a newly independent East Timor state will need to
negotiate an alternative joint development regime with Australia to
exploit the shared hydrocarbons coveted by both parties. The legal
arguments developed in the course of this essay conspire to suggest
that the joint development principle currently embodied in the
present Timor Gap arrangement is sufficiently robust to stand the
test of time. The precise application of the joint development

principle, whether in its present form, or through a system of

Timor is continuing and was recently boosted by the news that one of East Timor's biggest and
best known political groups, Freitilin, which spearheaded the bloody 24-year struggle for
independence from Indonesia has begun the process of transforming itself from a revolutionary
front to a mainstream political party. See: Mark Dodd, Syahey Morning Herald newspaper
(Australia) May, 2000.
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compulsory transboundary unitizations of straddling hydrocarbon
deposits across a modified median line continental shelf boundary, is
reliant upon the political will of the future parties. International law
does not currently prescribe a specific solution for this problem of
hydrocarbon deposits situated in a disputed area of overlapping
continental shelf claims. It merely provides for several different
models of co-operation in the joint development of these deposits,
any model of which can be utilized by agreement between the
parties concerned.198)

The continuing legal difficulties arising from this new Arrangement
will no doubt continue to exercise the minds of officials on both
sides of the Timor Sea in years to come. Therefore, it is clear that
the intense co-operative effort by both Australia and Indonesia,
engendered and maintained by the negotiation, agreement and
implementation of the 1989 Timor Gap treaty throughout the 1990s,
will need to continue at a high diplomatic level in the new bilateral
relationship between Australia and an independent East Timor state.
Continued high level co-operation is imperative to prevent possible
disruption of the oil and especially natural gas supplies from
newly-designated JPDA, which was previously Area A of the Zone of
Co-operation. Thus, modifying the present joint development arrangements
in the Timor Gap as the 2001 Arrangement purports to do, rather
than beginning negotiations anew for a permanent maritime boundary
settlement under the ‘clean slate’ approach represents the politically
astute, economically viable and arguably also legally correct, if not

legally imperative, solution to the Timor Gap dilemma. Despite

198) See: Ong (1999) op. cit., at 788-92, for a basic typology of the main joint development models
adopted by states in their bilateral practice on this issue.
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continuing speculation in various media as to whether a new East
Timor state might be able to secure an even better legal result by
bringing the dispute to an international adjudication procedure, the
proposed joint development regime in the 2001 Timor Sea Arrangement
represents the most practical legal solution that could be arrived at
given the circumstances of this case. Although the 2001 Arrangement
was later formalised (with amendments) as the 2002 Timor Sea
Treaty, the dispute between these two State continued over the next
decade and a half with no solution in sight.

Finally, (as mentioned in the Author's note above) it can be
reported that in the course of the conciliation proceedings between
the Timor-Leste and Australia being conducted by a Conciliation
Commission pursuant to the UN Convention on the Law of the Sea
and under the auspices of the Permanent Court of Arbitration (the
“PCA”), Australia and Timor Leste have reached agreement on the
following issues in relation to their dispute in the Timor Sea: 1) the
text of a treaty which delimits the maritime boundary between them
in the Timor Sea and addresses the legal status of the Greater
Sunrise gas field; 2) the establishment of a Special Regime for
Greater Sunrise, providing a pathway to the development of the
resource and the sharing of the resulting revenue. Moreover, the two
States have also commenced engagement with private stakeholders in
the Timor Sea regarding the effect of the treaty on private interests,
as well the transitional arrangements envisaged by the two governments.
Following the adoption of the Comprehensive Package Agreement
reached on 30 August 2017 regarding maritime boundaries in the
Timor Sea, which includes an “Action Plan” for engagement regarding
the development of the resource, the Timor-Leste and Australian

governments, as well as the Greater Sunrise Joint Venture, have
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engaged in numerous meetings where both governments and Joint
Venture have sought to elaborate and reach agreement on a

development concept for the Greater Sunrise gas fields.199)

200)

Malaysia-Thailand

The 1979 Memorandum of Understanding (MOU) established a Joint
Development Area (art.]) and a Joint Authority (art.IlI(1) & art.2 of
the 1990 Agreement) to assume all rights to explore and exploit the
non-living natural resources of the sea-bed in the area  of
overlapping continental shelf claims for a period of 50 vyears,
commencing from the date the 1979 MOU came into force. The 1990
Agreement provided for the Constitution of the Malaysia-Thailand
Authority (arts.1-7) and the petroleum development regime (based
on the production-sharing model) in the JD Area. (art.8) It also
provides for financial (arts..9-12), customs and excise and taxation
(arts.16-17) arrangements in the JD Area. If the Parties reach
agreement on the delimitation of the continental shelf boundary

before the expiry of the 50 years, the Joint Authority shall be wound

199) See: ‘Timor-Leste and Australia continue engagement with Greater Sunrise Joint Venture and
progress towards signature of maritime boundary treaty’, CONCILIATION BETWEEN THE
DEMOCRATIC REPUBLIC OF TIMOR-LESTE AND THE COMMONWEALTH OF AUSTRALIA,
Permanent Court of Arbitration, The Hague, Press Release No.11, 23 NOVEMBER 2017.
Accessible at: http://www.gfm.tl/wp-content/uploads/2017/11/Press-Release~-No.~11-EN.pdf
Full titles of both agreements: Memorandum of Understanding between Malaysia and the
Kingdom of Thailand on the Establishment of the Joint Authority for the Exploitation of the
Resources of the Sea bed in a Defined Area of the Continental Shelf of the Two Countries in the
Gulf of Thailand, 1979 (hereinafter, 1979 MOU) and Agreement between the Government of
Malaysia and the Government of the Kingdom of Thailand on the Constitution and other Matters
relating to the Establishment of the Malaysia-Thailand Joint Authority, 1990 (hereinafter, 1990
Agreement). 1979 MOU, signed: 21.2.1979; entered into force: 24.10.1979; 1990 Agreement,
signed: 30.5.1990; entered into force: ??.?2.?? Source: International Journal of Estuarine (now
Marine) and Coastal Law, Vol.6, No.1 (Feb., 1991) in Appendix 1 & 2, 61-63 and 64-72,
respectively.

200



4
J

up. (art.VI(1) of MOU) However, if no satisfactory solution is found
within 50 years, the existing arrangement will continue. (art.VI(2))
Although there is no explicit provision to this effect, it is arguably
implicit in the agreement between both Parties to continue to
resolve the continental shelf boundary delimitation problem resulting
from their overlapping claims by negotiations or such other peaceful
means as agreed by the Parties.(art.Il of 1979 MOU)

Article V of the 1979 MOU also provides that the designated areas
of criminal jurisdiction shall not in any way be construed as
indicating the boundary line of the continental shelf between the two
Parties in the JD Area. The 1979 MOU divided the criminal
jurisdiction of both Parties within the JD Area by means of a straight
line through the Area, roughly corresponding to the equidistance line
from the two parties' adjacent coastlines. (art.V) In addition, the
rights (including powers of enforcement) exercised by the parties
over fishing, navigation, marine scientific research, and marine
pollution shall extend to the JD Area. (art.IV) The Joint Authority (JA)
consists of (a) two joint chairmen, one from each country, and (b) an
equal number of members from each country. (art.3 of the 1979
MOU) The initial number of members, excluding the Co-Chairmen,
appointed by each Party, was six. (art.3(1)(b) of the 1990 Agreement)
The Co-Chairmen alternate when performing the functions of Chair
at the JA meetings. (art.4(1) of the 1990 Agreement) The quorum for
any JA meeting shall not be less than ten. (art.4(2) of 1990
Agreement) All costs incurred and benefits derived by the Joint

Authority from activities carried out in the JD Area is equally borne

and shared by both Parties. (art.III(5) of MOU)

The Joint Authority has juristic (sic) personality and such capacities
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as provided by laws enacted by both Parties. (Art.1 of 1990 Agreement)
Its powers and functions are set out in Article 7 of the 1990
Agreement. These include: control over all exploration and exploitation
of the non-living resources in the JDA and responsibility for the
formulation of policies for the same (art.7(1)); deciding the organisational
structure of the JA, with the approval of the Parties (art.7(2)(a));
appointing the chief executive and other officers of the JA, provided
that the chief and deputy chief shall require the approval of the two
Parties (art.7(2)(b)); deciding their terms and conditions of service
(art.7(2)(d)); deciding a plan of operation and working programme for
the administration of the JDA(art.7(2)(e)); permitting operations and
concluding transactions or contracts for the exploration and exploitation
of the non-living natural resources in the JDA, subject to the
approval of the two Parties (art.7(2)(e)); approving and auditing the
activities of operators in respect of such activities in the JDA
(art.72)(®) & (g)); awarding tenders for goods and services required to
carry out petroleum operations in the JDA (art.7(2)(h)); appointing
commiittees or independent experts where necessary for the administration
of the JA (art.7(2)()); regulating any meeting of the JA (art.7(2)(j)); and
doing anything necessary for the performance of its functions
(art.7(2)(k)). The JA submit recommendations on regulations to the
two Parties for consideration (art.13). To fulfil its purpose, the JA
may also co-operate and even conclude any agreement with another
government or organisation, subject to the approval of the Parties.
(art.14) The financial, budgetary, accounting and audit provisions are
provided in Chapter III of the 1990 Agreement. (arts.9-12) And
finally, the customs and excise, and taxation arrangements between
the two Parties within the JDA are provided in Chapter VI, arts.16 &

17, respectively. Article 8 provides that any petroleum exploration
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and exploitation contract in the JDA shall be a production sharing
contract. (art.8(1)) The precise terms and conditions of these contracts
are provided in art.8(2)(a) - (g) and art.8(3).

The JA does not have jurisdiction over environmental protection in
the JDA. Art.IV of the MOU provides that the enforcement powers
exercised by the national authorities of either Party in relation to,
inter alia, the prevention and control of marine pollution shall
extend to the JDA and shall be recognised and respected by the JA.
Any difference or dispute arising out of the interpretation or
implementation of the provisions of the MOU shall be settled
peacefully by consultation or negotiation between the Parties.
(art.VIII) The application and interpretation of the provisions of the
1990 Agreement shall be consistent with the spirit and provisions of
the MOU. (art.19) Any differences or disputes arising out of the
provisions of the 1990 Agreement shall be settled peacefully by
consultation or negotiation between the Parties. In the event that no
settlement is reached within a period of three months, either Party
may refer the matter to the Prime Ministers of both Parties who shall
jointly decide on the mode of settlement for the purpose of the
particular matter referred to them. (art.21) More specifically, any
disputes or differences arising out of or in connection with the
production sharing contract which cannot be amicably settled shall
be referred to arbitration before a panel consisting of three arbitrators,
one to be appointed by each Party and a third to be jointly
appointed by both Parties. If the Parties are unable to concur on the
choice of the third arbitrator within a specified period, the third
arbitrator shall be appointed upon application to the UN Commission
of International Trade Law (UNCITRAL). The arbitration proceedings
shall be conducted in accordance with the UNCITRAL rules. The
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venue shall be either in Bangkok or Kuala Lumpur, or any other
place as may be agreed by the Parties. (art.8(2)(h) of the 1990
Agreement) There is no explicit provision for third party rights,
although it is envisaged that the Joint Authority may co-operate with
any government and organisation and may conclude agreements or
arrangements with them, subject to the approval of the two Parties.
(art.14 of 1990 Agreement)

Guinea- Bissau - Senegal”’

The 1993 Agreement and its 1995 Protocol provide for a cone-
shaped joint exploitation zone extending to either side of the 1960
maritime boundary between the two Parties. They also provide for a
joint Agency of Management and Co-operation (AMC) to exploit both
the fishery and continental shelf resources of the zone. The
resources of the continental shelf shall be shared between the Parties
in the following proportions: (Senegal) 85:15(Guinea-Bissau), subject
to the provision that in the event of discovery of additional
resources, these proportions shall be reviewed, having regard to the
magnitude of such discoveries.(art.2 of 1993 Agreement) The Agreement
entered into force at the same time as the Protocol concerning the
establishment and functions of the joint Agency was concluded and
the exchange of ratification instruments for both instruments

occurred (21.12.1995). (art.6) It shall remain in force for a period of

201) Management and Co-operation Agreement between the Government of the Republic of Senegal
and the Government of the Republic of Guinea-Bissau of 14 October 1993, and Protocol of the
Agreement having reference to the organization and co—operation of the Agency of Management
and Co-operation between the Republic of Senegal and the Republic of Guinea—Bissau instituted
by the Accord of 14 October, 1993. 1993 Agreement, signed: 14.10.1993; in force: 21.12.1995.
1995 Protocol, signed: 12 June 1995; in force: 21 December, 1995. Source: 31 Law of the Sea
(LOS) Bulletin 42 (1996)



4
J

twenty years and shall be automatically renewable. (art.8) The Parties
established a joint International Agency (art.4 of the 1993 Agreement),
later renamed the Agency of Management and Co-operation (AMC)
by the 1995 Protocol. (art.2 of 1995 Protocol) The organisation and
operation of the Agency was to be the subject of a joint agreement
within one year of the signing of the 1993 Agreement.(art.4) However,
the 1995 Protocol was signed more than a year later on 12.6.1995.

By the 1993 Agreement, the Parties shall pool the exercise of their
respective rights, without prejudice to legal titles previously acquired
by each of them and confirmed by judicial decisions, and without
prejudice to claims previously formulated by them in respect of
non-delimited areas. (art.6) There is uncertainty over the seaward
limits of the joint zone. It consists of an arc of 48° of a circle with a
radius assumed to be 200nm.Since neither the 1960 Agreement
(delimiting the maritime boundary) nor the 1993 Agreement & 1995
Protocol specify the length of the maritime boundary, the seaward
limits of the joint zone are assumed rather than established. In so far
as the joint zone regulates fishery resources, the assumption must be
correct. However, the continental margin in this area is wider than
200nm.Therefore, it is possible that in respect of mineral resources,
the joint zone will extend beyond the 200nm (EEZ) limit, perhaps to
the edge of the continental margin, should this be capable of being
brought within the legal definition of the continental shelf, under
art.76 of the 1982 UNCLOS.

With regard to mineral or oil resource prospecting, exploration
and exploitation and scientific research in this area, the applicable
law shall be the law of Senegal as amended and modified by the
Authority under art.10.4(b). (art.24.1 of the 1995 Protocol) With

regard to fishery resource exploitation, monitoring and research, the
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applicable law shall be the law of Guinea-Bissau. (art.24.2) In
conformity with Art.10.1 of the 1995 Protocol and objectives of the
1993 Agreement, the Authority may propose to the Parties any
necessary modifications or amendments to the aforementioned regulations.
(art.24.3 of the 1995 Protocol) The Agency for Management and
Co-operation (AMC) succeeds the Parties with respect to the rights
and obligations arising out of agreements concluded by each of them
relating to exploitation of the resources of the joint zone. (art.5 of
the 1993 Agreement) The Agency comprises two organs: 1) the
Authority made up of the Heads of State, or Government, or persons
delegated by them, and the Secretariat of the Agency; (art.9 of the
1995 Protocol) and 2) the Enterprise, which is the organ through
which the Agency shall execute the mission assigned to it under the
1993 Agreement.(arts.6 & 12 of the Protocol) The Presidency of the
Authority shall be assumed on a rotating basis, for a term of two
years. The Authority shall establish the procedural rules for its
decision-making process. The President of the Authority shall serve
concurrently as the Chairman of the Board of Directors of the
Enterprise. (art.9) The Authority defines the general policy of the
Agency.(art.10.1) It meets at least once a year to examine and
approve the administration and co-operation policies proposed by
the Secretary-General. (arts.9 & 10.2) It has the following functions:
(a) providing the Enterprise with guidance as to its performance; (b)
upon the recommendation of the Board of Directors, in a manner
not incompatible with the aims of the Protocol and Agreement,
amending the regulations governing prospecting, exploration, and
exploitation of the resources of the area, as well as those governing
monitoring and scientific research; (c) supervising the application of

the Agreement & Protocol, regulations applicable to the Enterprise
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and recommending to the Board of Directors (BoD) any necessary
modifications; and finally (d)determining and exercising the scope of
police powers in the zone. The Authority shall ensure that resource
development in the zone is carried out in an optimal manner, in
conformity with good mining or oil industry practices and with
regard to the marine environment and conservation of fishery resources.
(art.10.5)

The Agency is an international organization with responsibility for
managing the resources of the zone, either directly by means of the
Enterprise or its subsidiaries, or indirectly through other companies.
It is also responsible for promoting co-operation between the
Parties. (art.4) The Agency has general and specific functions in the
fields of mineral and petroleum resource development (art.5(a)) and
fisheries (art.5(b)). Its general functions include the rational exploitation
of the zone's resources, co-operation with parties and competent
international organizations, safety, and protection of the marine
environment. (art.5(c)) The Agency holds the exclusive title to mineral
and oil and fishing rights in the joint zone. It shall act in this
connection through the Enterprise. (art.6) The Parties have granted
the Agency, its staff members and the Enterprise diplomatic privileges
and immunities ordinarily granted to international organizations and
their officers. (art.8) The resources of the Agency include equity
capital resulting from operations (art.15) and other resources from
minerals and oil tax revenues (art.15(a)), sale of fishing licences,
fishery products, and levied fines (art.15(b)), contributions to training
and research activities from private oil and fishing companies and
international organizations (art.15(c)), and international aid from
other States or international organizations. (art.15(d))

The Secretary-General of the Agency (Sec-Gen) is a natural person
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appointed by the Authority as its representative and has a general
executive role and personal administrative authority. (art.11.1) Within
limits defined by the Authority, the Secretary-General shall be
empowered to contract for, acquire and dispose of movable and
immovable property, and to represent the Agency in all legal
proceedings. (art.11.2) The Sec-Gen shall report to the Authority
(art.11.3) and is responsible for the management of resource prospecting,
exploration and exploitation activities (art.11.4), especially: (a) advising
the Board of Directors (Enterprise) on hydrocarbon development
contracts and fishery agreements; (b) concluding hydrocarbon contracts
and fishery agreements, upon recommendation of the BoD and
subject to the Authority’s approval, with the exception that fishing
contracts shall not be subject to this procedure; ((c)-(d)) supervising
and enforcing the regulations applicable to the zone and ensuring
the implementation of the hydrocarbon contracts and fishery
agreements; ((e)-(f)) suspending or terminating them should they not
comply with their terms, with the consent of the BoD and the
Authority’s approval; (g) effecting the payment of the shares of the
Parties from the proceeds of the resource exploitation activities in
the zone; ((h)-(i)) ensuring the control of entry, movement and
navigational safety in the zone; ((j)-(k)) formulating rules on the
resource development activities, health and safety, and environmental
issues under the regulations in force in the zone; (I) recommending
amendments to the resource development regulations and modifications;
(m) requesting the Authority to take measures for the rescue of
vessels and platforms involved in resource development; (n) requesting
assistance from the Parties during a disaster or serious pollution
incident; (o) modifying the financial and other provisions of hydrocarbon

contracts and fishery agreements, with the approval of the BoD and
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the agreement of the Authority.

The Enterprise monitors the mining and hydrocarbon resource
development as well as fishing activities. It acts to muster financial
support and business interest in its activities. In particular, it assists
petroleum company and fishing licensees in their administrative
dealings with the Parties. (art.6) The Enterprise is administered by a
Board of Directors composed of at least 3 and at most 11 members
appointed by the General Assembly (sic) from among the representatives
of the Parties in the Authority and those natural persons or legal
entities holding shares (sic) and by a Director-General (D-G)’s office
responsible for all administrative, organizational and management
functions of the Enterprise. The D-G's office shall in turn be assisted
by three departments: 1) mineral and oil development; 2) fisheries
monitoring and research and 3) administrative and financial. The
heads of departments are appointed by the D-G, after consultation
with the Board of Directors. The D-G is appointed by the Board of
Directors upon the recommendation of the Authority (art.12), the
President of the Authority being also the Chairman of the Board of
Directors. (art.9) The D-G shall have the following areas of competence:
(a) approval of transfer of rights to other companies; (b) establishment
of the provisional budgets of the Enterprise; (c)authorization of the
entry into the zone of employees of enterprises, their sub-contractors
and others; (d) conduct the sale of all or part of mineral, petroleum
or fishery product reverting to the Enterprise; and (e) exercise all
other functions assigned by the Authority or Board of Directors.

The share capital of the Enterprise shall be set at US$100,000 to
be fully paid up by both Parties according to the following percentages:
Senegal-67.5% & Guinea-Bissau-32.5%. 51% of the shares shall be
Class A shares held by the Parties and are non-transferable. The
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remaining 49% are Class B shares, transferable to the private sector.
At each sale, 67.5% of the shares sold shall be applied to the capital
of Senegal and 32.5% to Guinea-Bissau. The form of the shares and
the entitlements to which they give rise shall be determined in
accordance with the by-laws of the Enterprise (art.14)

The Parties shall co-operate with the Agency to prevent or
minimise pollution and all other forms of marine environmental
degradation from activities in the zone. (art.23.1) In particular, the
Parties shall assist the Agency as may be requested of them under
art.11(4)(m) & (n) of the 1995 Protocol; and when marine pollution in
the zone extends, or presents the risk of doing so, the Parties shall
co-operate to prevent, reduce and eliminate this pollution. (art.23.1)
Under art.11, the Agency shall enact regulations to protect the
marine environment in the zone. It shall also establish an emergency
or management plan for combating pollution or any form of
degradation from activities in the zone. (art.23.2) Companies shall be
liable for the damage and expense caused by pollution or any form
of degradation resulting from activities in the zone of the marine
environment. (art.23.3) (The term ‘companies is defined in art.1.15
to mean juridical person(s) with a fishing or hydrocarbon resource
development contract, and any other juridical person to which an
interest is assigned and may be described as a company under art.24
on the applicable law.) Disputes concerning this 1993 Agreement or
the International Agency shall be resolved initially by direct
negotiations and should these fail, after a period of six months, by
arbitration or by the ICJ. In the event of the suspension of this
Agreement, or upon its expiry, the Parties shall have recourse to
direct negotiation, arbitration or the ICJ] in respect of any

delimitations remaining unsettled. (art.9 of 1993 Agreement) All
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disputes between Parties concerning the interpretation or application
of this 1995 Protocol shall be resolved with the terms of Article 9 of
the 1993 Agreement. (art.25.1) All disputes between the Agency and
one or other of the Parties regarding the interpretation or application
of this Protocol shall be resolved initially through direct negotiation.
If the dispute has not been resolved after three months, it shall be
settled by arbitration. (art.25.2) The Parties shall ensure the execution
of the arbitration awards. (art.25.3) All conventions (mining or
hydrocarbon development contracts), fishery agreements and contracts
concluded by the Enterprise must contain specific regulations stipulating
the means of settling disputes concerning the interpretation or
application of the said conventions, fishery agreements or fishing
contracts. The instant agreement and protocol and the next one
below (Colombia-Jamaica) are the only joint development agreements
to date that make explicit provision for the sharing of fishery
resources within their established joint zones. The common resources
in the present joint exploitation zone shall be shared 50:50.202)

The Parties and the Agency undertake to co-operate in the areas
of scientific research, safety, monitoring, rescue, protection of the
marine environment and transport within the joint area. To this end,
they will regularly exchange information obtained by one or other of
the Parties on the above issue areas. (art.16) In the area of safety,
the Parties shall exercise control and police powers on behalf of the
Agency within the joint zone. (art.17.2) The Parties and Agency shall
exchange information on everything capable of affecting resource
prospecting, exploration and exploitation within the joint zone, as

well as on incidents that might impair the safety of its activities.

202) Art.2 of the 1993 Agreement, /bid.
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(art.17.2) The Parties and the Agency shall co-operate in the area of
monitoring activities (art.18), making arrangements for search and
rescue operations (art.19), and providing transport services (art.20)
within the joint zone. At the request of the Agency, the Parties shall
provide the Agency with all data relating to the mineral, hydrocarbon
and fishery resource potential, and marine environmental quality of
the zone. (art.21.1) The Parties guarantee to the Agency free access
to this data, under conditions of confidentiality. (art.21.2) The Parties
shall co-operate directly or through international organizations in
the area of scientific, technical and technological research in the
joint zone, and co-ordinate their activities in this area. (art.22.1) The
Parties shall also allow the Agency the possibility of undertaking for
itself, alone or in association with other States, organizations or
companies, any scientific research or studies. (art.22.2) In return, the
Agency shall, at the request of the Parties, provide them with the

data, samples and/or results obtained from this research. (art.22.3)

Colombia-Jamaica™”

This Agreement partly delimits an apparently multi-purpose single
maritime boundary, presumably incorporating both EEZ and Continental
Shelf boundaries between the two Parties. (art.1) It also establishes a
Joint Regime Area (JRA), where, pending the determination of the
jurisdictional limits of each Party, the designated JRA will be a zone
of joint management, control, exploration and exploitation of the
living and non-living resources. (art.3(1)) In the JRA, the Parties may

carry out the following activities: exploration and exploitation of the

203) Maritime Delimitation Treaty between Jamaica and the Republic of Colombia. Signed: 12.11.1993;
entered into force: 14.3.1994. Source: 26 LOS Bulletin 50 (1994); Also: Charney &
Alexander(eds.), Vol.lll (1998) 2179-2204.
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natural resources, whether living or non-living, of the waters
superjacent to the seabed and the seabed and its subsoil, and other
activities for the economic exploration and exploitation of the JRA
(art.3(2)(a)); the establishment and use of artificial islands, installations
and structures (art.3(2)(b)); marine scientific research (art.3(2)(c)); the
protection and preservation of the marine environment (art.3(2)(d));
the conservation of living resources (art.3(2)(e)); and such measures
as are authorized by this Treaty, or as the Parties may otherwise

agree for ensuring compliance with and enforcement of the regime
established by this Treaty.(art.3(2)(f))

Although the legal status of the sea-bed and superjacent waters in
the JRA is not given, it is assumed that they are governed by the
continental shelf and EEZ regimes, respectively. Furthermore, within
the JRA itself, two maritime areas of 12nm radius surrounding the
Serranilla Bank (art.3(1)(b)) and Bajo Nuevo (art.3(1)(c)) cays are
excluded from the JRA. The legal status of the waters contained in
these maritime areas is also not specified in the Agreement, although
it is possible to assume they are designated Colombian territorial
waters from the legend of the map annexed to the Agreement's text.
(Charney & Alexander Vol.III(1998) at 2184) In the JRA, each Party
has jurisdiction over its nationals and vessels flying its flag, over
which each party exercises management and control in accordance
with international law. (art.2(5))

Activities relating to exploration and exploitation of non-living
resources, as well as marine scientific research and the protection
and preservation of the marine environment will be carried out on a
joint basis agreed by both Parties. (art.3(3)) Towards these ends, the

Parties agree to establish a Joint Commission (JC) which shall
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elaborate the modalities for the implementation and carrying out of
the activities set out in art.3(2), the measures adopted pursuant to
art.3(6), and any other functions which may be assigned to it by the
Parties for the purpose of implementing the Treaty provisions.
(art.4(1)) The JC shall consist of one representative from each Party,
assisted by advisers as necessary. (art.4(2)) The conclusions of the JC
shall be adopted by consensus and shall be only recommendations to
the Parties. However, should they be adopted by the Parties, they
shall become binding on them. (art.4(3)) The JC was to begin work
immediately and conclude the tasks assigned to it in art.4(1), ie., to
elaborate the modalities for natural resource development, marine

scientific research, and other activities assigned to it by the Parties.

(art.4(4))

The modalities for the implementation of the task of protection
and preservation of the JRA marine environment are to be elaborated
by the Joint Commission (art.4(1)), and carried out by the Parties.
(art.3(2)(d)) Any dispute between the Parties on the interpretation or
application of this treaty shall be settled by agreement in accordance
with the means of peaceful settlement of disputes provided for by
international law. (art.7) Furthermore, in any case where there are
alleged breaches by the nationals or vessels of the other Party of the
treaty or any measures adopted by the Parties for their implementation,
the party alleging the breach shall bring it to the attention of the
other Party, following which both Parties shall commence calculations
with a view to arriving at an amicable settlement within 14 days. On
receipt of an allegation that a breach was committed, the Party shall:
(a) ensure that the subject-matter of the allegation does not recur;

and if it is being committed, (b) ensure that the activities are
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discontinued.

The Parties shall not authorize third States and international
organizations or vessels of such States and organizations to carry out
the natural resource development and other activities referred to in
art.3(2), although this does not preclude a Party from entering into,
or authorizing arrangements for leases, licences, joint ventures and
technical assistance programmes in order to facilitate the exercise of
their rights under art.3(2), in accordance with the JC established
under art.4. (art.3(4)) The Parties also agree to adopt measures in the
JRA for ensuring that nationals and vessels of third States comply
with any regulations and measures adopted by the Parties for

implementing the activities set out in art.3(2). (art.3(6))

Transboundary Unitization and Joint Development Agreements Beyond

200nm

The Mexico-US Transboundary Unitizations Agreement in the Western
Gap area of the Gulf of Mexico

Of particular interest in this context is the practice of the United
States of America (USA) as arguably the most significant non-party to
UNCLOS. US practice is also of interest because it is widely expected
that the first successful exploitation of hydrocarbon resources
occurring beyond the 200 nm limit will take place in the continental
shelf area located in the Gulf of Mexico.209 In jurisdictional terms,

most of the western Gulf of Mexico falls within the 200 nm limits of

204) Potential developments include the Perdido facility at Alaminos Canyon Block 857. See further
http://www.subseaiqg.com/data/Project.aspx?project_id=125&AspxAutoDetectCookieSupport=1.
Or the Jack/St Malo project.
See http://www.offshore-technology.com/projects/jackstmalodeepwaterp
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both the USA and Mexico, now delimited according to the equidistance
method under a 1997 Mexico-US treaty.205 However, according to
McLaughlin, the geography of this area of the Gulf leaves a
triangular-shaped of roughly 8,722 square miles called the Western
Gap’, 200) where a further bilateral treaty was agreed in 2000 to
delimit the Mexico-US maritime boundary beyond 200 nm.207) Noting
the possibility of transboundary deposits, Article 4 is significant in
that the 2000 treaty requires the parties to refrain from authorising
or permitting ‘petroleum or natural gas drilling or exploitation of the
continental shelf within one and four-tenths (1.4) nautical miles of
the boundary set forth in article I." Paragraphs 4, 5 and 6 further
require the parties to ensure that the existence and location of
transboundary reservoirs can be determined, through the grant of
permission for surveys, the sharing of information, or the notification
of the other party. Finally, article 5 of the 2000 treaty provides for
periodic meetings to confirm the location and characteristics of
transboundary resources. The parties are then required to seek to reach
agreement on efficient and equitable exploitation of such reservoirs.
This includes the right of each party to initiate consultations on
matters related to such reservoirs. Each party must inform the other
of any authorisations granted for exploration or development, as well

as the date when production commences. Any such authorisation

205) Treaty on Maritime Boundaries between the United States of America and the United Mexican
States (adopted 4 May 1978, entered into force 13 November 1997) (1978) 17 ILM 1073 . Mexico
ratified this treaty a year later but the US Senate only ratified it on 23 October, 1997.

206) McLaughlin (n 19),199 and 208-9.

207) Treaty between the Government of the United Mexican States and the Government of the United
States of America on the Delimitation of the Continental Shelf in the Western Gulf of Mexico
beyond 200 Nautical Miles (adopted 9 June 2000, entered into force 17 January 2001) 2143 UNTS
417.
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must be in accordance with the terms of the 2000 Treaty.

In 2012, the two States entered into a further agreement on
transboundary reservoirs in the Gulf, entitled: ‘Agreement between
the United States of America and the United Mexican States Concerning
Transboundary Hydrocarbon Reservoirs in the Gulf of Mexico’.208) As
the preamble emphasises, this is intended to secure safe, efficient,
equitable and environmentally responsible exploitation of transboundary
hydrocarbon reservoirs’ in the Gulf. This is to be based upon
principles that promote equitable and reasonable utilization of
transboundary resources; desiring to maximize the long term benefits
from their exploitation, as well as to protect the resources of both
Parties; and recognizing that this framework is intended to encourage
the establishment of cooperative arrangements based primarily on
principles of unitization; and further recognizing that additional cooperative
arrangements may be developed outside of the framework of this
Agreement and that such arrangements may also promote efficient,
equitable, and environmentally responsible exploitation of transboundary
reservoirs.

While not specifically requiring the adoption of a unitization
agreement following the detection and determination of a transboundary
reservoir,’” this is anticipated by article 6, which sets out the
requisite content of any such agreement. The depth of bilateral
co-operation that will be required to fulfil the detailed procedures
and criteria for any unitization agreements lends credence to the
view that the principle of transboundary unitization/joint development

that has been argued to apply in all similar situations within the 200

208) Adopted 20 February 2012. Text accessible at US Department of State website:
http://www.State.gov/p/wha/rls/2012/185259.htm (2012 Agreement).
209) See Arts 4 and b, 2012 Agreement.
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nm limits of coastal State maritime jurisdiction,” is also applicable
beyond the 200 nm limits. This is especially so when juxtaposed
against the Joint Sovereign Rights & Joint Management Treaties

agreed between Mauritius and the Seychelles discussed below.

The Mauritius-Seychelles Joint Development Agreement(s) in their

overlapping continental shelves beyond 200 nm

The two recent agreements between the island Republics of
Mauritius and the Seychelles herald an unprecedented example of
State practice for putative joint development of natural resources
within their overlapping continental shelf areas beyond 200 nm.
These two States are small island nations located in the south-western
corner of the Indian Ocean and are both Contracting Parties to
UNCLOS.21D In accordance with article 76(8) of UNCLOS, on 1
December 2008, Mauritius and the Seychelles submitted information
on the limits of the continental shelf beyond 200 nm appurtenant to
the region of the Mascarene Plateau to the CLCS. Following their
successful joint submission to the CLCS for an ‘extended’ continental
shelf beyond 200 nm, which was the subject of favourable
recommendations by the CLCS on 30 March 2011, these two island
States gained an additional 396,000 square kilometres of continental
shelf in the Indian Ocean - an area equivalent in size to German

y.212) They then concluded two treaties, the Treaty concerning the

210) See DM Ong, AJ/L (1999) op. cit.; DM Ong, The New Timor Sea Arrangement, 2001: Is Joint
Development of Common Offshore Qil and Gas Deposits Mandated under International Law?’
(2002) 17 1JMCL 79.

211) Both States became signatories when UNCLOS was opened for signature on 10 December 1982.
The Republic of Seychelles subsequently ratified the Convention on 16 September 1991. The
Republic of Mauritius ratified the Convention on 4 November 1994.

212) See: ‘Mauritius and Seychelles successfully claim 396,000 km of additional seabed’, 6 May 2011,
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Joint Exercise of Sovereign Rights Over the Continental Shelf in the
Mascarene Plateau Region (hereinafter, Joint Sovereign Rights Treaty)
and the Treaty concerning the Joint Management of the Continental
Shelf in the Mascarene Plateau Region (hereinafter, Joint Management
Treaty).213) The Joint Sovereign Rights Treaty is very brief,
comprising only four articles, and should be seen as a precursor to
the more extensive and comprehensive Joint Management Treaty
which governs the exploration, exploitation and production of
‘natural resources’.214) Article 1 of the Joint Sovereign Rights Treaty
provides that the parties shall exercise sovereign rights jointly for the
purpose of exploring the continental shelf and exploiting its natural
resources in a Joint Zone', delineated by reference to designated
points comprising coordinates of latitude and longitude set out in
Annex 1. Article 3 provides that noting in the treaty, or any acts
taking places whilst it is in force shall prejudice the legal position of
the parties concerning the future delimitation of the continental
shelf. This is reaffirmed in Article 2(b) of the Joint Management
Treaty.

A potentially significant aspect of the Joint Management Treaty is
the clear wording in both the preamble and article 2 recognizing the
extent of the principle of co-operation in the exploration, exploitation
and production of natural resources from the Joint Zone', as well as

the environmental principles that are applicable to such activities

Commonwealth Secretariat website. Accessed at:
http://www.thecommonwealth.org/news/34580/34581/236405/05051 1unseabed.htm

213) Available at:
http://mdr.govmu.org/English/defence/Documents/treaties/Treaty%20Concerning%20the %20J
oint%20Management%200f%20the%20Continental %20Shelf%20in%20the%20Mascarene%20PI
ateau%20Region. pdf

214) Article 1(1) Joint Management Treaty
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within the Joint Zone.” The preamble emphasizes the equitable and
cooperative legal basis for the exercise of sovereign rights, and the
importance of managing continental shelf resources in a sustainable
manner in light of the precautionary principles and the protection of
the marine environment and biological diversity. Article 2 follows
this up by re-stating the requirement under article 83 of UNCLOS for
States to enter into provisional arrangements of a practical nature
and noting that, ‘(t)his Treaty is intended to adhere to such
obligation.’215) The provisional nature of this agreement is evident
from article 23(a) providing for this Treaty to ‘remain in force until a
permanent delimitation of the continental shelf is agreed between
the Contracting Parties or for thirty (30) years from the date of its
entry into force, whichever is sooner’, with the possibility in article
23(b) that it ‘may be renewed by agreement between the Contracting
Parties.” However, the Treaty also provides for the stability of ongoing
projects, under article 23(c) that ‘[nlatural resource projects commenced
under this Treaty shall continue, notwithstanding that this Treaty is
no longer in force, under conditions that are consistent with those
that are provided for under this Treaty.” Significantly from the
perspective of investors keen to protect their investments in such
natural resource projects by ensuring the certainty of applicable
domestic taxation regimes, article 6(b) of the Treaty provides that:
‘Neither Contracting Party may during the life of a natural resource
project vary any of the provisions of the Taxation Code applicable to
it except by mutual agreement.’

With respect to the designation of the co-operative area of

continental shelf beyond 200 nm, article 3(a) of the Joint Management

215) Art 2(a), Joint Management Treaty.
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Treaty denotes the Joint Zone described in article 2 of the Joint
Sovereign Rights Treaty as the ‘Joint Management Area (JMA)', and
provides in article 3(b) that ‘[tlhe Contracting Parties shall jointly
control, manage and facilitate the exploration of the continental
shelf within the JMA and the conservation, development and exploitation
of its natural resources.” Natural resources are defined widely in
terms similar to Article 77(4) of UNCLOS, but with explicit reference
to ‘petroleum’ as well as minerals.216) Similarly, ‘natural resource
activities’ is broadly defined to include means ‘all activities authorised
or contemplated under a contract, permit or licence that are
undertaken to explore and exploit natural resources in the JMA’.217)
This is distinct from a ‘natural resources project’ defined as meaning
‘any natural resource activity taking place with the approval of the
Designated Authority in a specified area of the JMA. A potentially
interesting variation of a ‘natural resources project’ falling within the
remit of this Treaty is raised by the inclusion of Biological Surveys
and Bioprospecting activities in article 13. For these purposes,
article 1(b) defines ‘bioprospecting’ as ‘the examination of biological
resources for features including but not limited to chemical compounds,
genes and their products and physical properties that may be of
value for commercial development.” Article 13 then provides that
each party has the right to conduct biological surveys and engage in
bioprospecting to identify and examine living natural resources that
may be of commercial use or conservation significance. What is
notable here is that the ‘living natural resources’ that may be subject

to bioprospecting activities for commercial development in the JMA

216) Article 1(n).
217) Article 1(0).
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is not necessarily limited to the sedentary species identified within
the definition of ‘natural resources’ in article 1(n) of this Treaty. This
potentially wider scope for bioprospecting of ‘living natural resources’
in the JMA may exceed the legal constraints on sovereign rights to
‘natural resources” within the continental shelf regime, as established
under article 77 of UNCLOS.

Under article 3(c): natural resource activities in the JMA shall be
carried out under the direction of the Designated Authority,
including where appropriate through the issue of licences or
pursuant to contracts between the Authority and a contractor. This
provision shall also apply to the successors or assignees of such
contractors. Paragraph (d) of article 3 then provides that the two
States shall ‘make it an offence under their respective national laws
for any person to conduct resource activities in the JMA otherwise
than in accordance with this Treaty.” This raises the issue of the
exercise of the application of domestic laws and criminal jurisdiction
within the JMA by the two States parties. Article 7 provides that the
JMA shall be deemed to be and treated by each Contracting Party as
forming part of its respective territory for the purposes of the
application of the domestic laws related directly or indirectly to
exploration and exploitation of the continental shelf of the JMA, as
well as acts, matters, circumstances and things touching, concerning,
arising out of or connected with, natural resource activities in the
JMA. As for the actual exercise of such jurisdiction, article 16
provides for criminal jurisdiction over persons in the JMA.218) Apart
from the normal modes of jurisdiction based upon nationality or flag

State jurisdiction, article 3(c) is significant in that it provides for

218) Criminal law is defined widely under Article 1(g).
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criminal jurisdiction over the nationals of third States for act or
omissions occuring in the JMA that are connected to natural resource
activities. Given the potential for overlapping and conflicting
jurisdiction over criminal acts occuring in the JMA, article 16 further
provides for a range of cooperative and information sharing measures.
In addition to providing both States parties with jurisdiction in
respect of acts or omissions occurring in the JMA connected with or
arising out of natural resource activities, article 19 also provides that
the parties may carry out surveillance activities in relation to natural
resources, and cooperate or coordinate such activities, including the
exchange of information on threats or security incidents related to

natural resources.

Where petroleum fields or mineral deposits are found lying within
or across the 200 nm limits of one or other of the EEZs of either
State party and the JMA, as has proved to be so problematic in the
Australia - Timor Leste situation, article 10 provides for ‘Unitisation’,
treating a reservoir as as a single entity for exploration, development
and management purposes. the parties shall work expeditiously and
in good faith to reach agreement on how to manage, develop and
share the revenues from the development. Moreover, to ensure this
‘equitable sharing of revenue’ occurs, article 5(c) provides that
article 5(a) providing for the 50:50 split shall not apply to the
equitable sharing of the benefits arising from unitisation under
article 10, unless mutually agreed by the Contracting Parties. This is
notwithstanding the 50:50 basis for revenue-sharing in the JMA itself.

Mention of the ‘Designated Authority’ (in article 3(c) above) leads
us to a consideration of the regulatory bodies established under article

4(a) of Part 3 which provides for a ‘three-tiered joint administrative
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structure consisting of a Ministerial Council, a Joint Commission and
a Designated Authority--. Article 4(b)(i) provides for a Ministerial
Council consisting an equal number of Ministers designated by the
Contracting Parties, which under article 4(b)(ii), shall consider any
matter relating to the operation of this Treaty that is referred to it
by either of the Contracting Parties. It shall also consider any matter
referred to it from the Joint Commission under article 4(c)(iii). Under
article 4(b)(iv) all decisions of the Ministerial Council shall be
adopted by consensus and (v): ‘No decision of the Ministerial Council
shall be valid unless it is recorded in writing and signed by at least
one member from each Contracting Party.” Under article 4(c)(i): ‘The
Joint Commission shall consist of an equal number of commissioners
appointed by the Contracting Parties. The Joint Commission shall
establish policies and regulations relating to petroleum and other
natural resource activities in the JMA and shall oversee the work of
the Authority’, with sub-paragraph (ii) providing that a ‘non-
exhaustive list of more detailed powers and functions of the Joint
Commission is set out in Annex C.” The Ministerial Council thus
performs a general decision-making role over all treaty matters,
whereas the Joint Commission deals with all natural resource issues,
as well as supervising the Authority.

Like the Ministerial Council, article 4(c)(iv) and (v) provide that
decisions of the Joint Commission meeting at least once a year, shall
be made by consensus. Article 4(d)(i) and (ii) then provide that ‘the
Joint Commission shall establish the Designated Authority, which
shall have juridical personality and such legal capacities under the
law of the Contracting Parties as are necessary for the exercise of its
powers and the performance of its functions. It shall have the

capacity to contract, to acquire and dispose of movable and immovable
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property and to institute and be party to legal proceedings.” Significantly,
under sub-paragraph (iii), the Authority shall be responsible to the
Joint Commission and shall carry on the day-to-day regulation and
management of natural resource activities in the JMA, with
sub-paragraph (iv) noting that a non-exhaustive list of more detailed
powers and functions of the Authority is contained in Annex D and
other annexes to this Treaty and that the Authority also has such
other powers and functions as may be conferred upon it by the
Commission. Article 4(d)(v) then provides that the Authority shall be
financed on an equal basis by the Contracting Parties, including
eventually through the remittance of fees collected under natural
resource codes, established under article 8.

The centre-piece of this set of co-operative bilateral arrangements
is the revenue sharing mechanism set out in article 5 of the Joint
Management Treaty. This provides for an equal split of revenues (and
expenditure) to Mauritius and the Seychelles. A further substantive
development in this evolving international legal regime for co-operation
is the detailed provisions for ‘Protection of the Seabed Marine
Environment' within the designated JMA/JZ. The main provision is
article 12. Particular attention should be paid to paragraphs (b), (e)
and (f) of this article as, much like article 13 on ‘Bioprospecting’
(above), these provisions represent potential extensions of the two
coastal State’s prescriptive or legislative and enforcement jurisdiction
beyond that allowed under Parts V, VI, and VII of UNCLOS. First,
paragraph (e) of article 12 provides the Authority with prescriptive
jurisdiction to issue regulations to protect living natural resources
and the seabed environment, thereby apparently including those
living resources present in the superjacent high seas waters outside

the jurisdiction of the coastal State party, as well as those present on
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the seabed and subsoil that is within the coastal State party’s sovereign
rights and jurisdiction under the continental shelf regime. The
second sentence of paragraph (b) then clearly allows the relevant
coastal State party to exercise enforcement jurisdiction by undertaking
‘measures concerning fishing activity’, again in the high seas waters
superjacent to the seabed in the JMA. Last but not least, paragraph
(f) provides that contractors shall be liable for damage or expenses
incurred as a result of marine environmental pollution arising from
natural resource activities within the JMA, but where such damage
occurs within the superjacent high seas waters rather than the
underlying seabed, then it will be affecting an area lying beyond
national jurisdiction. This begs the question as to whether either of
the coastal States parties can prosecute against such damage when
they have technically suffered no injury themselves from it?

Finally, article 21, entitled: ‘Settlement of Disputes’, provides as
follows:

(a) With the exception of disputes falling within the scope of the
Taxation Code referred to in article 6 of this Treaty and which shall
be settled in accordance with that Code as agreed by the Contracting
Parties, any dispute concerning the interpretation or application of
this Treaty shall, as far as possible, be settled amicably through
mutual consultation.

(b) Any dispute which is not settled in the manner set out in
paragraph (a) and any unresolved matter relating to the operation of
this Treaty under article 4(b)(ii) shall, at the request of either of the
Contracting Parties, be submitted to an Arbitral Tribunal established

in accordance with the procedure set out in Annex B.
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[ll. Common Elements within Joint Development Agreements

Regardless of the JD model utilized in State practice, similar types
of provisions can be found in most of these agreements. The
common features that are present to a greater or lesser extent in all
three JD models discussed here can be summarized as follows: 1) the
specific designation of a Joint Development/Transboundary Unitization
Area or Zone; 2) the inclusion of a non-prejudice clause maintaining
the sea-bed claim of the interested State party; 3) the obligation to
co-operate and negotiate in good faith towards a JDA; 4) the
allocation of criminal and civil jurisdiction within the JD Area/Zone;
5) Environmental Protection within the JDA Area/Zone; 6) the
resolution of previously granted and overlapping concessions; 7) the
inclusion of dispute settlement clauses. These common JDA elements

can be further elaborated in the following ways:

1) A clear indication of the shared hydrocarbon deposits or
designation of the overlapping claims area that is the subject of
the joint development or transboundary unitization agreement
concerned usually expressed in the form of latitudinal and
longitudinal co-ordinates.

2) The inclusion of non-prejudice provisions safeguarding the legal
rights of the interested States in respect of the shared hydrocarbon
deposit(s) or overlapping claims area(s) where hydrocarbons are
situated. This provision is to guard against any adverse inference
that can be construed from the co-operative behaviour of these
States in respect of the shared deposit(s) or overlapping claims
area(s).

3) A statement of principle regarding the joint or shared nature of
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4)

the sovereign rights of the two States over the shared deposit or
overlapping claims area concerned. This usually manifests itself
in the form of a clause within the JDA providing for the joint
development, transboundary unitization, or other type of specific
co-operative approach to the shared resources problem between
the two States. It is imperative to note that joint development or
transboundary unitization does not always provide for an equal,
50:50 division of the resource in question. Several of the JDAs
noted above purport to apply the joint development principle
yet allocate different proportions of the revenues arising from
the exploitation of the relevant resources for each of the States
concerned. An early example of this asymmetrical division of
revenues can be found within the 1993/1995 Guinea-Bissau/
Senegal Agreement, which provides for an 85:15 differential
favouring Senegal in its division of revenues.219 The most vivid
example of the very different allocations of the shared resource
that can be agreed between the contracting States is embodied
in the 2002 Australia-Timor Leste (East Timor) Timor Sea
Agreement, which provides that the profits from the exploitation
of petroleum resources within the Joint Petroleum Development
Area (JPDA) were to be divided 90:10 in favour of East Timor.
220)

The inclusion of provisions setting out the division of civil and

criminal jurisdiction within the overlapping claims area

219) See Article 2 of 1993 Guinea—Bissau/Senegal Agreement, op. cit.

220) For a discussion of the background and main aspects of this Agreement, see: David M. Ong, ‘The
New Timor Sea Arrangement, 2001: Is Joint Development of Common Offshore Qil and Gas
Deposits Mandated under International Law?’ International Journal of Marine and Coastal Law,
Vol.17, No.2 (June, 2002) 79-122.
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designated as the joint development zone, or over the unitized
deposit lying across the already delimited continental shelf/EEZ
boundary line. In the latter situation, this jurisdictional division
usually follows the already delimited maritime boundary line.
The former situation, within overlapping claim areas, is more
fraught precisely because the dispute within these areas usually
centers on precisely where such jurisdictional lines must be
drawn in the first place. Nevertheless, once the joint development
zone itself has been agreed, the parties usually manage to agree
on an appropriate criminal jurisdiction line relatively easily. A
good example of such a specific jurisdictional delimitation is
Article V of the 1979 Malaysia-Thailand MOU, which delineated
their respective criminal jurisdictions within the designated joint
development zone according to a modified equidistance line
once the question of sharing the petroleum resources within
their overlapping continental shelf claim areas had been
resolved by the adoption of this MOU, and subsequently the
1990 Joint Development Agreement.

The provision of some form of joint institution for the management
of the shared resource, again ranging from the simplest forms of
bilateral frameworks within Model I-type JDAs, to the most
highly sophisticated and complex institutional and legal
structures in the latest of the Model IlI-type JDAs. These latter
agreements also provide for the specific taxation regime that
will apply to the petroleum resources exploited from the
designated deposits or overlapping claims areas. They also
incorporate increasingly sophisticated dispute settlement mechanisms
in the event of disputes arising from the interpretation and

implementation of these agreements.
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More specifically, there is a clear trend that runs in parallel to the
increasing level of institutional provision within the later JDAs,
especially those that are Model III JDAs. This trend is for
environmental provisions to be increasingly manifest in these more
recent JDAs as well.221) An obvious explanation for this trend is that
it reflects growing public consciousness of environmental protection
issues generally and marine oil pollution issues in particular. Hence
the need to include environmental considerations within the
negotiation, adoption, and implementation of more recent JDAs.

Several other more specific characteristics of these environmental
considerations within bilateral JDAs can also be observed. First,
conceptual advances in what constitutes ‘environmental protection’
are now reflected in such provisions within JDAs. These include:
protecting ecosystem integrity as opposed to merely preventing
pollution from joint development activities,222) and recognising that
environmental damage does not necessarily only occur as a result of
pollution.223)

Second, environmental protection provisions within JDAs now also
extend to apply to the entire life-cycle of the joint petroleum
development activities. The 1989 Timor Gap treaty, for example,
contains requirements to consider or include environmental concerns
in many of its operative decisions. This emphasis on the inclusion of

environmental considerations within every aspect of offshore petroleum

221) For an analysis of the relevant environmental protection provisions within the bilateral JDAs
covered here, see: David M. Ong, ‘The Progressive Integration of Environmental Protection within
Offshore Joint Development Agreements’, in Malgosia Fitzmaurice and Milena Szuniewicz (eds.),
Exploitation of the Natural Resources of the 21" Century, The Hague: Kluwer Law International
(2003) 113-41.

222) See art. 7 of the 1974 France-Spain, Bay of Biscay JDA, op. cit.

223) See art.10(a) of the 2002 Australia-Timor Leste (East Timor) Timor Sea Arrangement, op. cit.
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activities now specifically includes the final, abandonment or
decommissioning phase of any such activity.224

Third, more recent JDAs increasingly establish sophisticated legal
and institutional frameworks for joint exploitation of resources and
many other wide-ranging functions including, inter alia, environmental
protection within the designated joint development zone or
transboundary unitization field. This is particularly true of many of
the Model IlI-type JDAs that are characterised by the establishment
of Joint Commissions/Authorities with powers to provide for
environmental protection. This allows for increased flexibility and
adaptability of these measures to take into account the different
types of environmental threats and conditions under which joint
development is undertaken. In the long run, such qualities may prove
to be more effective at ensuring overall environmental protection
from joint development activities.

Concluding this section of the study tracing the evolution of joint
development models and their common elements, we should also
note the apparently trite but nonetheless important observation that
simply by agreeing to negotiate, adopt and implement these bilateral
JD agreements, States are taking steps to avoid ultimately wasteful
and potentially environmentally hazardous unilateral action over
common hydrocarbon deposits. Thus, the practice of joint development
itself can also be seen as a form of environmentally responsible
behaviour by the interested States concerned in respect of shared

natural resources.

224) See, for example, the 1995 Argentina-UK Declaration which provides for environmental protection
even in the abandonment/decommissioning phase, as opposed to the 1976 Norway-UK Frigg
Field Agreement that does not. Full title: UK-Argentina Joint Declaration on Co-operation over
offshore Activities in the South West Atlantic. Adopted: 27.9.1995. Source: 35 ILM 301.
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IV. International Judicial Authorities on Joint Development Within

Undelimited (or Overlapping Claims) Sea—bed Areas

In light of the above examples of bilateral State practice on joint
development, coalescing into three main models and exhibiting
several common elements between them, as discussed above;
international judicial opinion has collectively expressed initially
guarded, but increasingly strengthening, support for the application
of the joint development principle. This is manifest in a line of cases
beginning with the 1969 ICJ] Judgment in the North Sea Continental
Shelf cases,225 followed by the 1981 Conciliation Commission Report
on the Continental Shelf between Iceland and the Norwegian island
of Jan Mayen,226) the 1982 ICJ Judgment in the Tunisia/Libya cas
e,227) and in the 1999 Eritrea-Yemen Arbitration (Stage II-Maritime
Delimitation) relating to maritime boundary delimitation between the

two countries.228)

225) As noted above, the ICJ held that JD Agreements were ‘particularly appropriate’ for preserving the
unity of deposits lying across boundaries or within overlapping but equally justifiable continental
shelf claims. See ICJ Reports (1969) op. cit., para.99, at 52. Accessible at: http://www.icj—cij.org.
See also: Ong, AJIL (1999) op. cit., at 785.

226) 20 ILM 797 (1981) This Commission recommended a single maritime boundary line, with a joint

development zone covering the overlapping claims area as well as a unitization clause for any

hydrocarbon deposits found lying across the #boundary line. These recommendations were
subsequently included within the 1981 Iceland-Norway Agreement on the Continental Shelf
between lceland and Jan Mayen island. See: 21 ILM 1222. See also: Ong, AJIL (1999) ibid., at

785-786.

Here, Judge Evensen, who was also a member of the 1981 Iceland-Norway Conciliation

Commission, recommended the joint development solution in his dissenting opinion. This

proposed solution was eventually taken up by the two parties, culminating in the 1988 Agreement

establishing an equally owned company for petroleum exploration, exploitation and services,
made in Benghazi, Libya on 8 August 1988; followed by a further Agreement complementary to
the Agreement for the incorporation of joint oil exploration and exploitation, and oil services
company concluded by and between the Republic of Tunisia and the Great Socialist People’s
Libyan Arab Jamahiriya. Adopted: 25 October 1995. (Unpublished, copy on file with author)
228) See: FEritrea/Yemen, Award of the Arbitral Tribunal in the Second Stage of the Proceedings

227
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In this last case, the Arbitral Tribunal did not acknowledge the
need to establish joint resource zones for fisheries resources within
Yemen's waters, despite accepting FEritrea’s historic fishing rights in
that area. However, when it came to non-living hydrocarbon
resources such as petroleum deposits, the Tribunal observed that ‘in
the last thirty years there has grown up a significant body of
cooperative state practice in the exploitation of resources that
straddle maritime boundaries’.229 Relying on this State practice in
favour of joint development and transboundary unitization arrangements,
as well as the historical ties and friendly relations between the two
States, the Tribunal noted that such cooperative State practice in the
exploitation of resources that straddle maritime boundaries had
particular relevance in the instant case between Yemen and Eritrea
as they face each other across a relatively narrow body of water.230)

Moreover, on the procedural front, the Tribunal held that the two
Parties are bound to inform and consult one another on any oil and
gas deposit or other mineral resources that may be discovered to
straddle the recommended single maritime boundary between them
or lie in its immediate vicinity.23D) It concluded that this body of
State practice on joint development and transboundary unitization
dictates ‘that Eritrea and Yemen should give every consideration to
the shared or joint or unitized exploitation of any such (straddling)
resources.’232)  (emphasis added) Commenting on this decision,

Reisman notes that ‘the Tribunal seemed to assume that some of

(Maritime Delimitation), 17 December, 1999. Accessible at: http://www.pca—cpa.org.
229) See para.84, at p.27 of the Eritrea/Yemen Award (1999) ibid.
230) /bid., at para.8b, at p.28 of the Enitrea/Yermen Award.
231) /bid., at para.86, at p.28 of the Award.
232) /bid., at para.86, at p.28 of the Award.



208 UES SSHLEY M HE o7

these (State) practices were rapidly acquiring, but have not yet
attained, customary international law status.’233) In the 2007 Guyana/
Suriname Award, the Tribunal arguably provided the most supportive
statement so far of international judicial opinion in favour of the
joint development’ principle, noting that: ‘Joint exploitation of
resources that straddle maritime boundaries has been particularly
encouraged by international courts and tribunals'234 (emphasis
added) and explicitly citing both the above Eritrea/Yemen (Stage II)
Award and the North Sea Continental Shelf cases as previous
international judicial authorities for this claim.

More generally, it can now be argued that the joint development
principle is mandated under international law as both a viable legal
solution and valid alternative to straightforward continental shelf
boundary delimitation, especially in the presence of common
hydrocarbon deposits. The steadily accumulating legal authorities for
this conclusion derive from continuing, indeed even accelerating,
bilateral State practice on joint development, coupled with increasingly
favourably-worded international judicial decisions. In the case of
shared hydrocarbon deposits within a disputed, overlapping sea-bed
claims area, the legal mandate for joint development in the form of
such provisional arrangements is now clear, even in the absence of
any final continental shelf delimitation agreement. This is
notwithstanding the fact that no single joint development/transboundary
unitization model or type of provisional agreement is specifically

required under international law. As Lagoni notes in relation to such

233) W. Michael Reisman, ‘Eritrea-Yemen Arbitration Award Phase |l-Maritime Delimitation’,
International Decisions, American Journal of Intemational Law;, Vol.94, No.4 (October, 2000)
721-36, at 73b.

234) Para.463, at p.154 of present Guyana/Suriname Award.
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provisional arrangements, ‘(the States concerned are obliged not to
undertake specific actions but to endeavour to reach an agreement
on interim measures.’235) Indeed, even where continental shelf
delimitation has already occurred, a further need for the international
or transboundary unitization of straddling deposits may well be
necessary, where these are found to be lying across the boundary
line. The application of the joint development principle in each of
these cases is well nigh inevitable and appears to be increasingly

accepted as such by the interested states concerned.

A. International Judicial Authorities on the Procedural Rules for Joint

Development in Undelimited/Overlapping Claims Areas

Of late it is possible to discern further progressive developments in
the specification of the procedural aspects of the international law
governing this issue. In a significant contribution to the literature on
these ‘rules of engagement’, Cameron holds that: ‘The international
legal regime might therefore be better described as providing States
with ‘rules of engagement rather than ‘rules of cooperation.’2306)
While not necessarily agreeing with the notion that the international
legal regime governing joint development provides no more than’
these ‘rules of engagement’,237) it is submitted here that the 2007
Guyana/Suriname Award fulfills an important function for this
emerging legal regime by considerably fleshing-out the applicable

legal framework of procedural obligations owed between interested

235) L agoni, AJIL (1984) op. cit., at 354.

236) Peter D. Cameron, ‘The Rules of Engagement: Developing Cross—-Border Petroleum Deposits in
the North Sea and the Caribbean’, /nternational & Comparative Law Quarterly, Vol.5b, Part 3 (July,
2006) 559-585, at 561.

237) [bid.
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States in disputed maritime areas. Thus, it is possible to suggest that
both the general character of the co-operative principle and
specifically, the lack of clarity in the requirements for consultation
and negotiation as elaborative elements of this principle, as highlighted
by Cameron,238) have now been addressed by the Tribunal in this
Award. Moreover, the Award deals with these procedural elements
for co-operation in such a way as to considerably reduce the scope
for any unilateral action by interested States in a disputed maritime
area, where hydrocarbon resources have been detected. While
Cameron is correct to observe that ‘(the existence of a procedural
rule requiring co-operation is distinct from a requirement that the
shared petroleum deposit be developed jointly’239), it is at least
arguable that the Award’s detailed elaboration of the procedural
requirements to negotiate such provisional arrangements will, by
implication, considerably improve the scope for the adoption of JDAs
in many, if not most, cases. Notably, as Aust states in this context,
any such agreement to negotiate (pactum de negotiando) must be
carried out in good faith.240) In this regard, it is instructive that
Article 300 of the 1982 UNCLOS specifically incorporates the notion
of ‘abuse of rights’ within its articulation of the ‘good faith’
principle to the ‘rights, jurisdictions and freedoms’ of States provided

in this treaty,24D thus highlighting both aspects of co-operation and

238) /bid., at 560-61.

239) /pid., at 564.

240) Anthony Aust, Modemn Treaty Law and Practice, 2™ ed., Cambridge: CUP (2008) at 31, citing H.
Thirlway, ‘The Law and Procedure of the International Court of Justice’, British Year Book of
International Law 1992, Vol.63 (1993) 3-10, and the case of the Railway Traffic between Lithuania
and Poland, Permanent Court of International Justice (PClJ) Reports (1931) Series A/B.No.42,
p.109.

241) Article 300 of the 1982 UNCLOS, op. cit, provides as follows: ‘States Parties shall fulfil in good
faith the obligations assumed under this Convention and shall exercise the rights, jurisdiction and
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mutual restraint in the exercise of coastal States sovereign rights

within the present context.

B. The 2007 Guyana/Suriname UNCLOS Annex VIl Arbitral Tribunal Award

The Guyana/Suriname dispute before the Tribunal had its flashpoint
in an incident that occurred on 3 June 2000, when a Guyanese
concessionaire - CGX Resources Inc.’s (hereinafter, CGX) oil rig and
drill ship, the C.E. Thornton, a vessel conducting exploratory operations
on behalf of the Canadian-based company, was ordered to leave the
disputed maritime area claimed by both Guyana and Suriname off
their respective coastlines by armed Surinamese naval patrol boat
s5.242) This dispute however has its roots further back in the colonial
and post-colonial history of both these two relatively young,
developing States situated on the north-east coast of the South
American continent. In essence, an initial disagreement over the
maritime boundary both within and especially beyond the (then) 3
nautical mile territorial seas between the two colonial powers,
Britain and The Netherlands, going back at least to the eve of World
War II in 1939,243) has spilled over from history into the present day
to colour the positions adopted by post-colonial, independent States
of Guyana (formerly British Guyana) and Suriname (formerly, Dutch
Guyana) in respect of their extended maritime jurisdiction claims,
namely, the EEZ and continental shelf.

Summarizing the Parties’ claims before the Arbitral Tribunal constituted

freedoms recognized in this Convention in a manner which would constitute an abuse of right.’
242) Para. 161, at p.32 of the present Guyana/Suriname Award
243) For more background information on this dispute, see: Chapter lI-Introduction, B. Historical
Background, paras.137-156, at pp.29-34 of the present Award.
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under Annex VII of the 1982 UNCLOS, it is possible to state that
essentially, the present dispute coalesced around four main issues —
one procedural and three substantive in nature. These are outlined
as follows: The first, procedural, question relates to Suriname’s
preliminary objections to the Arbitral Tribunal's jurisdiction to hear
this case,249 which were rejected by Guyana.245) The Tribunal's
response to the Parties’ submissions on its jurisdiction to determine
the maritime boundary is presented in Chapter IV of the Award,
where it found that it had ‘jurisdiction to delimit the maritime
boundary in dispute between the Parties.’246)

The second major issue and first substantive question placed before
the UNCLOS Annex VII Arbitral Tribunal related to this maritime
boundary delimitation dispute between the two Parties, off their
respective coastlines. This delimitation question arose in relation to
three maritime jurisdiction zones, namely, the 12 nautical mile (nm)
territorial sea, the Exclusive Economic Zone (EEZ) and the continental
shelf, until the 200 nautical mile (nm) limit, as measured from the
baselines of the territorial sea. The positions, arguments and submissions
of both Parties on these delimitation questions are outlined by the
Arbitral Tribunal in Chapter III. C., of the Award,247) followed by the
Arbitral Tribunal's Findings on these delimitation questions in

‘Chapter V - Delimitation in the Territorial Sea’,248) and ‘Chapter VI

244) These submissions were initially made in Suriname’s Memorandum of 23 May, 2005 setting out
her Preliminary Objections and later reaffirmed in her Counter-Memorial, filed on 1 November,
2005. See: Paras. 160-161, at p.35 of the present Award. The Parties’ respective submissions on
the jurisdiction of the Tribunal are summarized by the Tribunal in ‘Chapter Il — Arguments of the
Parties, A. Submissions on Jurisdiction’, paras.164-185, at pp.39-47 of the Award.

245) |n Guyana’s First Submission before the Tribunal and in her Reply. See para.157, at pp.34-35 of
the present Award, citing para.10.1 of Guyana’s Reply (to Suriname’s 23 May 2005 Memorial).

246) Para.280, at p.85 of the present Award.

247) Paras. 209-262, at pp.56-77 of the Award.



28 213

- Delimitation of the Continental Shelf and Exclusive Economic
Zones' .249) The third question and second substantive issue considered
by the Arbitral Tribunal centres on Guyana's claim that Suriname
was responsible under international law for the alleged use of armed
force during the ‘CGX incident’ on 3 June 2000. This was the subject
of ‘Guyana’s Third Submission’, summarized in Chapter III. D,250
and dealt with by the Arbitral Tribunal in Chapter VII of the Awar
d.251)) Finally, the fourth question and third substantive issue before
the Arbitral Tribunal related to the conduct of the Parties in relation
to their duties under the identically worded Articles 74(3) and 83(3)
of the 1982 UNCLOS, respectively. It is this fourth and final issue

that will be the focus of this section of the present study, as follows:

C. Guyana'’s Fourth Submission

In the context of the present dispute, the specific references to
Articles 74(3) and 83(3) were made by Guyana in her Fourth
Submission and responded to by Suriname in her Submissions 2.C
and 2.D. These arguments were summarized by the Tribunal in
Chapter IILE,”” before being subject to detailed consideration in
Chapter VIIL™ of its Award. According to the Tribunal, Guyana
claimed that Suriname breached these two Articles by failing to seek
resolution by resort to practical provisional arrangements and by
conducting itself in manner that jeopardized reaching a final

254) . .
agreement.” Moreover, Guyana traced this failure to co-operate on

248) Paras. 281-329, at pp.87-104, with an attached Map (2), at p.105 of the Award.
249) Paras.330-400, at pp.107-129, with an attached Map (3), at p.130 of the Award.
250) Paras.263-278, at pp.78-84 of the Award.

251) Paras.401-452, at pp.131-150 of the Award.

252) Paras. 274-278, pp.82-84, of the Award.

253) Jbid., paras 453-486, pp.151-163, of the Award.
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the part of Suriname from the (ultimately unsuccessful) negotiations
between the parties following the 1989 modus vivendi, the 1991
Memorandum of Understanding (MOU), and the events of June 2000,
when CGX's vessel was ordered to leave the disputed maritime are
a.”” Guyana also rejected Suriname’s claim that events prior to 1998
(the year of Suriname’s accession to the 1982 UNCLOS) were
irrelevant to the Tribunal's determination, arguing that ‘those events
are relevant to the interpretation of post-1998 conduct as they

demonstrate a consistent pattern of negative conduct.”””

D. Suriname’s Submissions 2.C and 2.D

Suriname, on the other hand, submitted that only conduct
following 8 August 1998, when the 1982 Convention entered into
force between the Parties was relevant to Guyana's allegations. In
respect of the relevant Articles invoked by Guyana in this aspect of
her Submissions, Suriname contended that Guyana's ‘unyielding’
approach to their bilateral negotiations constituted a breach of these
Articles.257)  According to Suriname, the unyielding nature of
Guyana's approach to these negotiations was manifest in her
‘unworkable’ proposals and lack of disclosure of the Guyana-CGX
commercial arrangements within the disputed area.258) Finally,
Suriname submitted that the 1989 modus vivendi and 1991 MOU
themselves amounted to provisional arrangements that had been

violated by Guyana’s ‘unreasonable departure’ from these agreements,

254) [pidl, para.274, at p.82 of the Award, citing para.10.6 of Guyana Memorial, also accessible at:
http://www.pca—cpa.org/

255) /bid., tn.303, para.275, at p.83 of the Award, citing Guyana Reply, paras. 9.1-9.14.

256) /bid., Tn.304, para.275, at p.83, citing Transcript, pp.607-609.

257) bid, para.276, at p.83.

258) /bid., para.277, at p.83.
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through its contractual arrangements with oil companies within the

disputed area.259)

E. The Tribunal’s Interpretation of Articles 74(3) and 83(3) of the 1982
UNCLOS

Articles 74(3) and 83(3) of the 1982 UNCLOS provide identically as

follows:

‘Pending agreement as provided for in paragraph 1, the States
concerned, in a spirit of understanding and co-operation, shall make
every effort to enter into provisional arrangements of a practical
nature and, during this transitional period, not to jeopardize or
hamper the reaching of the final agreement. Such arrangements shall
be without prejudice to the final delimitation.’

As every word within each of these provisions is identical, the
following discussion will refer to the individual words and phrases as
they are present within each provision, with their legal implications
being assumed to apply mutatis mutandis in respect of either disputed
EEZ or continental shelf claims. To begin with, it is important to
know what States had in mind when they negotiated these provisions.
As Klein notes, ‘(thhe policy of allowing such arrangements rests in
the promotion of stability in the relations between States. 260)
Charney had previously suggested that ‘(s)luch arrangements enable
States to make use of the disputed areas and to conduct normal
relations there. In the absence of such arrangements, States may feel

compelled at some cost, to forcefully challenge each other’s action

259) |bid., para.277, at pp.83-84.
260) Natalie Klein, Dispute Settlemment in the UN Convention on the Law of the Sea, Cambridge:
Cambridge University Press (2005) at 248.
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in the area to maintain legal rights.’26) On the other hand, these
provisions have also been criticized as ‘so vague that it can be of
little practical assistance in establishing interim measures.’262) As
Klein observes, ‘the LOSC requirement leaves States with considerable
discretion on what temporary measures should be taken’263), as with
their negotiation of ‘final’ maritime boundary delimitation agreements.
She concludes that ‘(S)tates are under no obligation to devise
provisional arrangements but must only endeavour to reach agreement
on these arrangements. 269 However, Klein is also not alone in
highlighting the potential legal significance of the phrase ‘shall make
every effort’ within the present Articles.265 Lagoni had previously
noted that this phrase was ‘crucial to our understanding of
paragraph 3 (of Articles 74/83)--’, as ‘(the language used indicates
that this requirement is not merely a nonbinding recommendation or
encouragement, but a mandatory rule whose breach would represent
a violation of international law.’266) Thus, the previously perceived
lack of a specific legal requirement to negotiate and actually adopt
provisional arrangements may now need to be revised in light of the
interpretation of the phrase ‘shall make every effort’ that was
adopted by the Tribunal in the present Award.

The Tribunal considered both Parties’ submissions on Articles 74(3)

261) Jonathan . Charney, ‘Progress in International Maritime Boundary Delimitation Law’, American
Journal of International Law, Vol.88, No.? (1994) 227, at 227.

262) David Attard, 7he Exclusive Economic Zone in International Law;, Oxford: Oxford University Press
(1987) at 228.

263) Natalie Klein, ‘Provisional Measures and Provisional Arrangements in Maritime Boundary
Disputes’, /nternational Joumnal of Marine & Coastal Law, Vol.21, No.4 (December, 2006)
423-460, at 444.

264) /pid.

265) /pid., at 445.

266) Lagoni, AJ/L (1984) op. cit,, at 354.
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and 83(3) in detail within Chapter VIII of its Award. Prior to this
exercise, the Tribunal lays out and examines the obligations
provided by these provisions. It first declares that these Articles
impose two obligations which according to the Tribunal ‘simultaneously
attempt to promote and limit activities in a disputed maritime area
267) The first requirement is that pending the final delimitation
agreement, States Parties are to make ‘every effort to enter into
provisional arrangements of a practical nature.’268) The second
obligation is that the Parties must during this transitional period also
make every effort not to jeopardize or hamper the reaching of the
final delimitation agreement.269)

In relation to the first obligation contained within these Articles,
the Tribunal was of the view that it was intended to promote the
provisional utilization of natural resources within disputed maritime
areas, pending their delimitation. Thus, according to the Tribunal,
‘this obligation constitutes an implicit acknowledgement of the
importance of avoiding the suspension of economic development in
a disputed maritime area, as long as such activities do not affect the
reaching of a final agreement.’270) In doing so, the Tribunal also
noted that such provisional arrangements would achieve one of the
1982 Law of the Sea Convention's objectives, namely, ‘the equitable
and efficient utilization of the resources of the seas and oceans.’271)
Focusing on the normative density of this first obligation, the

Tribunal noted that despite the fact that the phrase ‘every effort

267) Para. 459, at 152 of the present Award.

268) /bid .

269) /bid., para.459, at p.153.

270) /bid., para.460, at p.153.

271) Jpid, citing the Preamble to the 1982 Convention, where this term can be found in the 4" indent.
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leaves room for interpretation by the interested States or any dispute
settlement body, ‘it is the opinion of the tribunal that the language
in which the obligation is framed imposes on the Parties a duty to
negotiate in good faith.’272) The Tribunal buttresses this finding by
suggesting that the inclusion of the phrase ‘in a spirit of
understanding and co-operation’, indicates the drafters’ intent to
require of the parties a conciliatory approach to negotiations, pursuant
to which they would be prepared to make concessions in the pursuit
of a provisional arrangement.’273) This allusion to the intentions of
the parties to the 1982 Convention is returned to by the Tribunal
later on in the Award when it notes that: ‘Provisional arrangements
of a practical nature have been recognized as important tools in
achieving the objectives of the Convention, and it is for this reason
that the Convention imposes an obligation on parties to a dispute to
make every effort to reach such agreements.’274)

The manner in which the Tribunal emphasized the co-operative
element inherent in the first obligation of the relevant Articles makes
it possible to suggest that this particular obligation to make every
effort to enter into provisional arrangements of a practical nature is
arguably unqualified and with few possible exceptions. This then
raises the question as to whether the assumption that no such
provisional arrangement must actually be concluded should still
prevail. Cameron, for example, is emphatic in stating: ‘States are not

required to conclude the negotiations with a successful outcome. 275

272) [bid., para.461.

273) Jbid. This term does replicate almost word for word: ‘in a spirit of mutual understanding and
co—operation’, the very first indent of the Preamble to the 1982 Convention.

274) |bid., at para.464, at p.154 of the Award.

275) Cameron, ICLQ (2006) op. cit., at 566.
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At the very least, this assumption must now be qualified to the
extent that interested States are required to show that they have
made ‘every effort’ to enter into such provisional arrangements. This
much can at least be discerned from the facts in the present Award
where a last-minute offer of negotiations made by Guyana, after
initiating an exploratory drilling programme, went unheeded by
Suriname. Both the last-minute negotiations offer by Guyana and
Suriname’s refusal to negotiate was held by the Tribunal to be
insufficient to fulfill this first obligation on the part of each of these
two States. Certainly, this should preclude any interested State
finding itself in a similar situation from prolonging the negotiations,
either unnecessarily or unjustifiably.276)

Turning now to the Tribunal's consideration of the second
obligation inherent within these Articles, it can immediately be
discerned that the Tribunal is more circumspect in its articulation of
the obligation not to jeopardize or hamper the reaching of any
provisional arrangements. In contrast to the apparently unequivocal
nature of the first obligation, the Tribunal's approach to this second
obligation is altogether more qualified in its articulation. As the
Tribunal notes: ‘Tt should not be permissible for a party to a dispute
to undertake any unilateral activity that might affect the other
party's rights in a permanent manner. However, international courts
and tribunals should also be careful not to stifle the parties’ ability
to pursue economic development in a disputed area during the
boundary dispute, as the resolution of such disputes will typically be
a time-consuming process. The Tribunal's interpretation of the

obligation not to hamper or jeopardize the reaching of a final

276) Ong, AJIL (1999) op. cit, at 784, cited in Cameron, /CLO(2006) /bid., at 567.
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agreement must reflect this delicate balance.’277)

Thus, while imposing the equivalent wording to this obligation in
the sense of the ‘duty to make every effort’, the Tribunal nevertheless
states: ‘However, it is important to note that this obligation was not
intended to preclude all activities in a disputed area.’278) (emphasis
added) Here, the Tribunal refers favourably to the authoritative
Virginia Commentary which notes that activities which are not
prejudicial to the final delimitation agreement are not excluded.279)
The Tribunal then proceeds to specify two classes of activities that
are permissible in this context. The first class of such permissible
activities comprise of any acts taking place under the auspices of an
adopted provisional arrangement, as envisaged by the relevant
Articles. The second class of permissible activities includes those acts
that are unilateral in nature but do not necessarily have the effect of
jeopardizing or hampering the final delimitation agreement.280) At
this juncture, the Tribunal makes an all-important distinction between
two categories of such unilateral activities on the part of the
initiating State. It states that ‘unilateral acts which do not cause
physical change to the marine environment would generally fall
within the second (permissible) class. However, acts that do cause
physical change would have to be undertaken pursuant to an
agreement between the parties to be permissible, as they hamper or
jeopardize the reaching of a final agreement on delimitation.’28D) The

Tribunal then further specifies the nature of the physical change in

277) Para.470, at p.156 of the present Award.

278) Para.46b, at pp.154-155 of the Award.

279) /bid., citing Myron H. Nordquist (ed.) United Nations Convention on the Law of the Sea 1982: A
Commentary, Leiden: Nijhoff (hereinafter, Virginia Commentary) Vol.ll at 815.

280) Para.467, at p.155 of the Award.

281) Para.467 /bid.
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the sense that this change must be ‘permanent physical change, such
as exploitation of oil and gas reserves, and those that do not, such
as seismic exploration.’282) (emphasis added)

The Tribunal continues its discussion on this issue by reference to
the Aegean Sea Continental Shelf (Interim Measures) case before the
International Court of Justice (ICJ) in 1976.283) Here, the Tribunal
notes that the ICJ] refused to order interim measures for three
reasons: (1) the fact that seismic exploration does not involve any
risk of physical damage to the seabed or subsoil, (2) the activities
were of a transitory character and did not involve the establishment
of installations, and (3) no operations involving the actual appropriation
or other use of natural resources were embarked upon. Thus, the IC]
found that Turkey's conduct did not pose the risk of irreparable
prejudice to Greece's rights.284 The Tribunal then concludes that
drawing a distinction between activities having a permanent physical
impact on the marine environment, and those that do not, effectively
accomplishes the balance previously alluded to above. This reflects
the balance between one party’s right to economic development and
the risk of irreparable prejudice to another party's sovereign rights.
According to the Tribunal, this distinction is also consistent with
other international tribunals’ jurisprudence on other aspects of the
law of the sea and international law.285

However, a few definitional questions can be raised at this point.

Notably, how much permanent, physical change or in fact - damage,

282) /pid.

283) Aegean Sea (Greece v Turkey) case, /CJ Reports (1976) 3.

284) Para.468, at pp.155-156 of the present Award, citing the Aegean Sea case, ICJ Reports (1976)
ibid., at paras. 30 and 31.

285) Para.470, at p.156.
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must occur before irreparable prejudice can be presumed? This issue
relates in particular to the notion that appears to be accepted by the
Tribunal in the present case, which is that the balancing act at the
threshold point of the legality of a State’s actions is between seismic
activities and drilling operations. In the Aegean Sea dispute, for
example, the Turkish seismic testing activities apparently did not
cause physical damage and were ultimately not held to be
irreparably prejudicial to Greek interests, but these tests did involve
the detonation of small explosions within the marine environment to
create and send sound waves through the seabed that could then be
examined for indications of hydrocarbon accumulations. Thus,
physical change, possibly of a permanent nature, may have been
caused within the relevant marine environment concerned, even if
this did not amount to physical damage The present Tribunal's
apparent lack of concern over whether physical damage, as opposed
to merely physical change, has taken place can perhaps be explained
by its acknowledgement that the legal standard or threshold for an
indication of interim or provisional measures is higher than that
required for jeopardizing or hampering the reaching of a final
delimitation agreement.”” Thus, while permanent, physical damage is
required in order to amount to an irreparable prejudice of a State's
sovereign rights such that an international tribunal will make a
provisional/interim measures order; permanent, physical change is all

that is needed for a finding that the activity in question is hampering

286) Similar conceptual difficulties are raised by the notion of change and damage within the context of
marine contamination and marine pollution, see: David M. Ong, ‘The Relationship between
Environmental Damage and Pollution: Marine Qil Pollution Laws in Malaysia and Singapore’, in
Michael Bowman & Alan Boyle (eds.) Environmental Damage in International and Comparative
Law, Oxford: Oxford University Press (2002) 191-212.

287) Para.469 at p.156 of Award.
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the reaching of the final agreement.

A further pertinent question that was not specifically considered by
the Tribunal is the exact time period within which the Parties must
make every effort not to jeopardize the reaching of the final
agreement. This question relates to the phrase ‘during this
transitional period’. Specifically, should this phrase be interpreted to
mean that the obligation not to jeopardize the final agreement
extends also to the period of negotiations for the provisional
arrangement itself, or does it only arise and apply when the
provisional arrangement has been negotiated and adopted until such
time as a final delimitation agreement has been effectuated. A
strictly literal interpretation of this phrase would lead to the
conclusion that the transition period referred to here means only the
period after any provisional arrangement has already been
concluded, so that the obligation not to jeopardize or hamper the
final maritime boundary delimitation agreement only applies during

the period when the adopted provisional arrangements are applicable.

However, according to the general rule of interpretation embodied
in Article 31(1) of the 1969 Vienna Convention on the Law of
Treaties (hereinafter, VCLT):

‘A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.’

Within this context, the application of the ‘good faith’, ‘object and
purpose’ (or teleological) and arguably also the ‘effectiveness’
principles of treaty interpretation would suggest that the obligation
not to jeopardize or hamper the final agreement is applicable to

both the period of negotiations for the provisional arrangement and
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the entire duration of its necessarily temporary existence. Such an
interpretation of this phrase should not go unchallenged, especially
when we consider that the latter (effectiveness) principle was not
viewed by McNair as being necessarily applicable in the law of
treaties.288) Fitzmaurice on the other hand, held that the ‘principle of
effectiveness’ was in fact a more restrained application of the
teleological interpretation of treaties, to the effect that treaty texts
are to be presumed to have been intended to have a definite force
and effect.289 Thus, according to him, the effectiveness principle
meant that ‘(t)reaties are to be interpreted with reference to their
declared or apparent objects and purposes; and particular provisions
are to be interpreted so as to give them their fullest weight and
effect consistent with the normal sense of the words and in such a
way that a reason and meaning can be attributed to every part of
the text.”290) On the other hand, he observed that it was through the
effectiveness principle that the International Court of Justice (IC))
applied the teleological element in treaty interpretation.291) Moreover,
he noted that ‘the Court had subordinated the principle of effectiveness
to that of the textual and natural meaning, in the sense that it is

never legitimate, even with the object of giving maximum effect to a

288) Lord McNair, 7he Law of Treaties, Oxford: Clarendon Press (1961, reprinted in 1998) at 383-385.

289) Gerald G. Fitzmaurice, 7he Law and Procedure of the International Court of Justice, Cambirdge:
Grotius (1986) at 49. See also Fitzmaurice's two British Yearbook of International Law articles,
which deal with the principles of treaty interpretation, as applied by the International Court of
Justice in the period prior to 1951, see G.G. Fitzmaurice, The Law and Procedure of the
International Court of Justice: Treaty Interpretation and Certain Other Treaty Points’, BY/IL 1957,
Vol.28 (1952) 1-27; and by the ICJ from 1951-54, see Sir Gerald Fitzmaurice, ‘The Law and
Procedure of the International Court of Justice, 1951-4: Treaty Interpretation and Other Treaty
Points’, BYIL 1957, Vol.33 (1958) 203-93.

290) Fitzmaurice, BY/L 1957 (1958) /bid., at 211.

291) Jbid., at 220-221.
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text, to interpret it in a manner actually contrary to, or not
consistent with, its plain meaning.’292) Thirlway further distinguishes
between two strands of the effectiveness principle as applied to
treaty interpretation, with the first being that all provisions of a
treaty ‘must be supposed to have been intended to have significance
and to be necessary to convey the intended meaning:-- (and) (the
second is the rule that the instrument as a whole, and each of its
provisions, must be taken to have been intended to achieve some
end,-'293) Here, Thirlway, like Fitzmaurice before him, acknowledges
the similarity of this articulation of the effectiveness principle with
the ‘object and purpose’ criterion for treaty interpretation and, again
like Fitzmaurice, cautions against the unbridled application of this
principle, stating that it needs ‘to be employed with discretion.’294)
Finally, Aust too confirms that ‘although paragraph 1 (of Article 31
of the VCLT) contains both the textual and the effectiveness (or
teleological) approaches, it gives precedence to the textual.’295)
Applying these learned opinions on the principle of effectiveness in
treaty interpretation to the present phrase, it can certainly be argued
that reading this phrase: ‘during this transitional period’, as
extending the duty ‘not to jeopardize or hamper the reaching of the
final agreement’ to include both the period of negotiations towards
the provisional arrangements concerned, as well as the duration of
the application of these provisional arrangements, would both

improve the effectiveness of these arrangements, as well as achieve

292) /bid., at 223.

293) Hugh Thirlway, ‘The Law and Procedure of the International Court of Justice 1960-1989 (Part
Three)', BYIL 1997, Vol.62 (1992) 1-75, at 44.

294) [bid., at 44.

295) Aust, 2™ ed. (2007) op. cit., at 235, citing O’Connell, at 255.
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at least one of the objects and purposes of the 1982 UNCLOS,
namely, ‘the equitable and efficient utilization of their resources.’296)
Moreover, this application of the efficiency principle to the interpretation
of this phrase, while arguably in line with the teleological approach,
nevertheless does not appear to go beyond the ordinary (or literal)
meaning of the phrase.

Generally, an ordered, even hierarchical, approach by the Tribunal
can be discerned when comparing its consideration of both
obligations inherent in the relevant Articles, in the sense that the
first, co-operative obligation is without qualification, whereas the
second obligation of mutual restraint is tempered by the fact that
not all types of exploration activity by an initiating State would be
considered to be jeopardizing or hampering the final delimitation
agreement. This would seem to mitigate against the procedural order
implied by Cameron whereby the obligation of mutual restraint is
given pride of place before the twin principles of co-operation and
good faith.”” The Tribunal would appear to have clearly asserted a
natural order of proceedings in the application of the first
(co-operative) obligation, to be followed by the second (mutual

restraint) obligation inherent within Articles 74(3) and 83(3).

F. The Tribunal’s Application of Articles 74(3) and 83(3) to Guyana and

Suriname Actions in the Overlapping Claims Area

1) Suriname

Applying these general deliberations to the facts of the case at

296) See 4™ indent of Preamble to the 1982 UNCLOS.
297) Cameron, /CLQ(2006) op. cit., at 565-568.
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hand, the Tribunal was unequivocal in its conclusion that ‘the
evidence demonstrates that Suriname did not make every effort to
enter into provisional arrangements before 8 August, 1998." Although
the Tribunal acknowledged that this evidence alone could not form
the basis for a finding that Suriname violated the Convention, the
Tribunal further held that Suriname’s subsequent conduct (after 1998)
‘was consistent with her pre-1998 conduct’ and when taken together,
did constitute a violation of the Convention.”” The Tribunal then
recounted the specific details of both Guyana's and Suriname’s
actions upon hearing of CGX's plans to follow-up its seismic testing
within the disputed maritime area with the commencement of a
drilling programme, approved by Guyana. This authoritative summary
of the events leading to the 3 June 2000 incident, closes with the
Tribunal’'s observation that just hours before this incident occurred,
Guyana invited Suriname to ‘send a high level delegation to
Georgetown within twenty-four (24) hours to commence dialogue.’””

This still leaves us with the question of what precise actions, or
indeed omissions, on Suriname’s part allowed the Tribunal to find
against her. This question was answered in specific terms by the
Tribunal in the next paragraph of the Award.300) In doing so, the
Tribunal began by returning to the first part of Articles 74(3) and
83(3), noting that Suriname’s obligation to co-operate towards a
provisional arrangement exists ‘(a)t all times-- and became ‘particularly
pressing and relevant when Suriname became aware of CGX's
planned drilling programme. The Tribunal then criticized first, Suriname’s

lack of engagement with Guyana ‘in a spirit of understanding and

298) Para.474, at p.158 of the Award.
299) /bid., para.475 at p.158 of the Award.
300) Para.476 of the Award.
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co-operation as required by the Convention’ and secondly, Suriname’s
‘resort to self-help in threatening the CGX rig, in violation of the
Convention.” The Tribunal followed this up by noting that ‘(i)n order
to satisfy its obligation to make every effort to reach provisional
arrangements, Suriname would have actively had to attempt to bring
Guyana to the negotiation, or, at a minimum, have accepted
Guyana’'s last minute 2 June invitation and negotiated in good faith.’
(emphasis added) The Tribunal also noted that Suriname ‘could have
insisted on the immediate cessation of CGX's exploratory drilling as
a condition to participating in further talks.” It concludes that since
Suriname did not opt for either of these two courses of action -
actively attempting to negotiate with Guyana, or accepting Guyana's
last minute offer of negotiations in good faith - she had failed in her
duties under the relevant Articles 74(3) and 83(3) of the Conventio
n.30D It is submitted here that the emphasis the Tribunal placed on
first, the continuing nature of the obligation to negotiate towards a
provisional arrangement, and secondly, in accordance with this
obligation, to negotiate actively and in good faith, constitute a significant
and authoritative statement of the legal standard applicable to
interested States in similar disputes.

Moving to the second obligation that the Tribunal held was
incumbent upon both States as a result of the application of Articles
74(3) and 83(3) - the obligation not to jeopardize or hamper the
reaching of the final agreement; the Tribunal first notes that
‘Suriname had a number of peaceful options to address Guyana's

authorization of the exploratory drilling.””” Two of these options are

301) Para.476 at p.159 of the Award, /bid.
302) Para.484, at p.162 of the Award, /bid.
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then specifically mentioned by the Tribunal. First, in keeping with
her other obligation under Articles 74(3) and 83(3), that of entering
into discussions with Guyana on provisional arrangements. Secondly,
the Tribunal continues by holding that: ‘In the event of failure of the
negotiations, Suriname could have invoked compulsory dispute
resolution under Part XV, Section 2 of the Convention’, noting
further that this course of action would have also given Suriname the
possibility to request provisional measures to preserve her rights in
the disputed maritime area, or to prevent serious harm to the
marine environment, pending the final decision.””

In this context, Klein has noted that among the provisional
measures that could be requested by the applicant State in order to
ensure that their sovereign rights in any disputed maritime area are
not prejudiced is in fact a provisional measure for the enforcement
of the requirement for negotiations in good faith towards the
provisional arrangements envisaged by Articles 74(3) and 83(3).304)
Klein elaborates this view in a more recent contribution, where she
notes that a court or tribunal issuing provisional measures under
Article 290 specifying the type of provisional arrangements to be
established might be seen as an over-reach of the relevant tribunal’s
jurisdiction.305) However, for the tribunal to recommend (as opposed
to prescribed measures) that interested States ‘enter into an interim
joint exploration or exploitation regime would not exceed the
obligation set out in paragraph 3 of Articles 74 and 83, but could

reinforce the need for States to make “every effort” to devise

303) /bid., citing Article 290 of the 1982 UNCLOS, which provides for the prescription of provisional
measures by a court or tribunal to preserve the respective rights of the parties to the dispute.

304) Natalie Klein (2005) op. cit,, at 249.

305) Klein (2006) op. cit, at 453.
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provisional arrangements. 300)

At this juncture, it is also imperative to note that this suggestion is
supported by the judicial practice of the International Tribunal for
the Law of the Sea (ITLOS) on successive occasions, such as in its
Provisional Measures Orders in the MOX Plant (2001) and Land
Reclamation (2003) cases. In both these cases, the ITLOS held in
almost identical terms that the Parties concerned were required to
enter into bilateral consultations to exchange information first, as to
the possible consequences of the commissioning and operation of
the UK's MOX plant for the Irish Sea, and devising measures to
prevent marine pollution which might result from the operation of
the MOX plant;307 and secondly, to establish mechanisms for
exchanging information, assessing the risks of Singapore’s land reclamation
projects for her shared marine environment with Malaysia, and
devising ways to deal with them.30® These ITLOS Orders have
recently been described by the present author as the imposition of a
‘constrained or enforced’ bilateral negotiation procedure by an
international tribunal established through recourse to the UNCLOS

Part XV dispute settlement system.309)

Returning to the Tribunal's findings on Suriname’s behaviour in

306) /bid. See also Klein (2005) op. cit,, at 84-85.

307) See: Para.1 (a)—=(c) of the ITLOS Order, MOX Piant (Ireland v. United Kingdom), Request for
Provisional Measures, ITLOS Case No.??, 3 December, 2001. (2002) 41 /LM 405. Accessible at:
http://www.itlos.org.

308) See: Para.99 of the ITLOS Judgment, in the Case Concerning Land Reclamation by Singapore in
and around the Straits of Johor (Malaysia v. Singapore), Request for Provisional Measures, ITLOS
Case No.12, 8 October, 2003. Accessible at: http://www.itlos.org.

309) See: David M. Ong, ‘International Environmental Law's ‘Customary’ Dilemma: Betwixt General
Principles and Treaty Rules’, /rish Yearbook of International Law; Nol.|, 2006, Oxford: Hart (2008)
3-60, at 42-47.
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relation to the second obligation, it concludes ‘that Suriname’s threat
of force to the disputed area, while also threatening international
peace and security, jeopardized the reaching of a final delimitation
agreement.”"” The constraints of this paper do not allow the full
implications of this finding by the Tribunal for the international law
prohibiting the use of force. However, it is as well to note that the
Tribunal accepted that such contravention of this prohibition against
the use of force could engage State responsibility on the part of the

perpetrating State.””

2) Guyana

The Tribunal then turned to an assessment of Guyana's actions as
the State which initiated the exploration activities in the disputed
maritime area between the two Parties. Here the Tribunal ruled that
Guyana had also violated her obligations under the relevant Articles.
In relation to the first, co-operative, obligation to make every effort
to enter into provisional arrangements, the Tribunal placed a specific
obligation upon Guyana to inform Suriname directly of her plans to
allow CGX to undertake exploratory drilling, noting further that
‘notification in the press by way of CGX's public announcements was
not sufficient for Guyana to meet its obligation under Articles 74(3)
and 83(3) of the Convention.”” Guyana's 2 June 2000 invitation to
bilateral negotiations was also held by the Tribunal to be insufficient
to discharge her obligations under the Convention.

In an unprecedented move, the Tribunal then specified the precise

steps that Guyana could have taken that would have been consistent

310) Para.484, at 162 of the present Award.
311) Para.439, ibid. of the Award.
312) Para.477, at pp.159-160.
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with her obligations under the Convention and thus sufficient to
discharge her duty to make every effort to reach a provisional
agreement. These steps ‘include (1) giving Suriname official and detailed
notice of the planned activities, (2) seeking (the) co-operation of
Suriname in undertaking the(se) activities, (3) offering to share the
results of the exploration and giving Suriname an opportunity to
observe the activities, and (4) offering to share all the financial
benefits received from the exploratory activities.’313) By providing
this detailed exposition of the required notification, information-sharing,
and consultation process that the interested States must enter into,
the Tribunal has clearly established the legally authoritative standards
of behaviour for any State finding itself in a similar situation where
it is seeking to initiate exploration activities, either in respect of a
transboundary deposit or overlapping claims area. In doing so, the
Tribunal has also clearly drawn from, and analogously applied, the
prior notification requirement incumbent upon the International
Sea-bed Authority (ISA) in similar situations of mineral deposits lying
across the limits of national jurisdiction and the deep sea-bed Area,
under Article 142(2) of the 1982 Convention.314)

Within this notification, information-sharing, and consultation
process, Step (3) is arguably unprecedented in its requirement to
share the scientific information gathered from the exploration activities.
Here, the Tribunal has also drawn from similar requirements in the
marine scientific research regime established under Part XIII of the
1982 Convention. Article 248 of UNCLOS requires the researching

State (or international organization) to provide, inter alia, the following

313) /bid., para.477, at p.160 of the Award.
314) See: Ong (1999) op. cit, at 785, and Cameron (2006) op. cit., at 567.
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information to the coastal State in whose EEZ, or on whose
continental shelf, they want to conduct research: (a) the nature and
objectives of the project; (b) the method and means to be used; (c)
the precise geographical area in which the project is to be
conducted; (d) the visiting dates of the vessels or the equipment
being utilized; (e) the name of the sponsoring institution; and (f) the
extent to which the coastal State can participate, or be represented
in the project.

Significantly, these additional requirements for notification and
consultation laid down by the Tribunal go a long way towards
addressing one of the main Greek concerns in the Aegean Sea case,315)
as reiterated by the Greek nominated ad hoc Judge Stassinopoulos in
his Dissenting Opinion.316) This was to the effect that irreparable
prejudice was caused by the gathering of resource-related information
and its possible dissemination for financial gain. Fietta observes that:
‘Modern seismic exploration techniques can provide coastal states
with an effective means of assessing the potential natural resources
of the continental shelf (indeed much more effective than at the time
of the Aegean Sea case, three decades ago) Such techniques can
reliably inform a state of those parts of a disputed area that are
potentially rich in natural resources. Unilateral seismic exploration
could therefore, in some circumstances, significantly alter the status
quo as regards the comparative levels of knowledge of two
neighboring coastal States about the value of all (or part) of a
disputed maritime area.’317?) (emphasis added) Brilmayer and Klein

have described this as a concern over the international marketability

315) Para.26 of the Aegean Sea Judgment, op. cit.
316) /bid., at 38.
317) Fietta, AJIL (2008) op. cit,, at 127.
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of the sovereign rights to natural resources of the concerned State
s.318) As Fietta notes further, ‘Such a disequilibrium in knowledge
between two States could, in many cases, make a final delimitation
agreement more difficult to obtain. Seismic exploration by one
coastal State could also, of course, interfere with another coastal
State’s exclusive and inherent sovereign rights over its continental
shelf, as set forth in LOS Convention Article 77.'319 Within this
context, the Tribunal's advocacy (in step (4), above) of the sharing of
any benefits derived from exploration activities is both useful as well
as arguably establishing a clear legal presumption for the joint
development (and revenue-sharing) of any hydrocarbon deposits
found in a disputed maritime area.

In relation to the second obligation not to jeopardize or hamper
the reaching of the final delimitation agreement, the Tribunal
considered the specific question of whether Guyana’s consent for her
concessionaire’s exploratory drilling programme to commence constituted
an irreparable prejudice to Suriname’s sovereign rights so as to
entail a breach of the second obligation inherent in the relevant
Articles. As Fietta notes, (thhe practical implications of the Award’s
dicta concerning the distinction between exploratory drilling and
seismic exploration are potentially significant.”3200 However, given
that the Tribunal declares that Guyana also violated this second
(mutual restraint) obligation inherent in the relevant Articles, it is

notable that the Tribunal does not actually undertake a detailed

318) See Lea Brilmayer and Natalie Klein, ‘Land and Sea: Two Sovereignty Regimes in Search of a
Common Denominator’, New York University (NYU) Journal of International Law and Politics,
Vol.33 (2001) 703, at 732-36, where the importance of the international marketability of such
sovereign rights for States is explained.

319) Fietta, /bid., at 127.

320) Fietta, AJIL (2008), op. cit., at 127.
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analysis of the legal implications of Guyana's actions in allowing
exploratory drilling to go ahead.

Thus, although the Tribunal re-iterates its finding that unilateral
acts that cause a physical change to the marine environment may
jeopardize or hamper the reaching of a final delimitation agreement,
resulting in either a perceived, or genuine, prejudice to the position
of the other party, it does not actually proclaim the individual
actions of Guyana in this respect to violate this obligation.32D
Indeed, the Tribunal also re-emphasizes the view that not all
exploratory activities need be frozen, with unilateral seismic testing
in particular being permissible and only exploratory drilling that
might cause permanent damage to the marine environment being
potentially prejudicial to the other party's interest such that it is in
breach of the relevant obligation of mutual restraint.322) Here, the
Tribunal appears to be suggesting that the higher standard of proof,
that it had hitherto held applicable for interim/provisional measures
applications, is also the standard to be applied for holding that a
breach of Articles 73(4) and 83(3) has occurred. This is despite its
earlier suggestion that a ‘lower threshold of proof applied for these
two provisions.323)

Moreover, even in this latter situation of Guyana’'s authorization of
such exploratory drilling, the Tribunal's view is that failing negotiations,
Suriname’s only legal recourse is resort to peaceful settlement of the
dispute under Part XV of the Convention.”™ This is arguably the least

helpful aspect of the Tribunal's findings on this vital question.”

321) Para.480, at p.161 of the Award.

322) /bid., para.481, at p.162.

323) /bid. See also Fietta, AJ/L (2008) op. cit, at 127.
324) Jbid., para.482, at p.162.
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Nevertheless, the Tribunal unanimously and unequivocally declares in

) and again in its Dispositif for

the final paragraph of its findings,
the Award,” that both Suriname and Guyana violated their co-operative
and mutual restraint obligations under Articles 74(3) and 83(3) of the

Convention in respect of their disputed maritime area.

V. Recent International Judicial Authority on Procedural Rules for
Undelimited/Overlapping Claims Areas: Dispute Concerning
Delimitation of the Maritime Boundary between Ghana and Cote

d'lvoire in the Atlantic Ocean (Ghana/Cote d'lvoire)

This case consists of two related decisions by an ITLOS Special
Chamber consisting of a provisional Measures Order on 25 April,
2015 and a final Judgment delivered on 23 September, 2017.328) The
dispute between these two neighbouring West African countries with
coastlines bordering the Gulf of Guinea concerned the delimitation
of their common maritime boundary in the Gulf, as part of the
Atlantic Ocean. Following the commencement of proceedings by
Ghana before a Special Chamber of the ITLOS, Cote D’Ivoire then
filed for a Provisional Measures Order. The implications of this

Order by the Special Chamber will be outlined first, as follows:

325) Cf. with Fietta, who suggests that ‘the Tribunal thereby provided effective guidance to any coastal
State that is faced with exploratory drilling by a neighbor in a disputed area.” See Fietta (2008)
AJIL, op. cit, at 12.

326) Para. 486, at p.163 of the Award.

327) Ibid., Para.488, at p.166.

328) DISPUTE CONCERNING DELIMITATION OF THE MARITIME BOUNDARY BETWEEN GHANA AND
COTE D'IVOIRE IN THE ATLANTIC OCEAN (GHANA/CQTE D’IVOIRE) ITLOS List of cases: No. 23,
ITLOS Special Chamber, PROVISIONAL MEASURES ORDER OF 25 April 2015, & Judgment, 23
September, 2017.
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Ghana/Cote d'Ivoire, ITLOS Sp Chamber, Provisional Measures Order,
25 April, 2015

Cote d'Ivoire requested the Special Chamber to prescribe provisional
measures requiring Ghana, inter alia, to 1) take all steps to suspend
all ongoing oil exploration and exploitation operations in the
disputed area; 2) refrain from granting any new permit for oil
exploration and exploitation in the disputed area; 3) take all steps
necessary to prevent information resulting from past, ongoing or
future exploration activities conducted by Ghana, or with its
authorization, in the disputed area from being used in any way
whatsoever to the detriment of Céte d'Ivoire; and, 4) generally, take
all necessary steps to preserve the continental shelf, its superjacent
waters and its subsoil; and 5) desist and refrain from any unilateral
action entailing a risk of prejudice to the rights of Céte d'Ivoire and
any unilateral action that might lead to aggravating the dispute
(para.25)

Initial considerations of the ITLOS Special Chamber in
relation to Cote d'Ivoire’s claims in support of its Provisional

Measures application were divided into Jurisdictional and

Substantive issues, as follows:

ITLOS Special Chamber, Provisional Measures, Jurisdictional Issues

The Special Chamber considered that it may not prescribe provisional
measures unless it finds that there is “a real and imminent risk that
irreparable prejudice may be caused to the rights of the parties in

dispute.”329) (para.41) and further, that in this regard, urgency is

329) See M/V “Louisa” (Saint Vincent and the Grenadines v. Kingdom of Spain), Provisional Measures,
Order of 23 December 2010, ITLOS Reports 20082010, p. 58, at p. 69, para. 72.
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required in order to exercise the power to prescribe provisional
measures to avert a real and imminent risk that irreparable prejudice
may be caused to rights at issue before the final decision is
delivered.330) (para.42) The Special Chamber also considered that,
before prescribing provisional measures, it need not concern itself
with the competing claims of the Parties, and only needed satisfy
itself that the rights which Céte d’'Ivoire claimed on the merits and
seeks to protect were at least plausible. (para.58, emphasis added) In
the circumstances of this case, the Special Chamber found that Cote
d’'Ivoire has presented enough material to show that the rights it
seeks to protect in the disputed area are plausible. (para.62,
emphasis added) Thus, the Special Chamber held that there is a link
between the rights Céte d'Ivoire claims and the provisional measures

it seeks.33D) (para.63, emphasis added)

ITLOS Special Chamber, Provisional Measures, Substantive Issues

Cote d'Ivoire requested the prescription of provisional measures to
preserve three categories of “exclusive sovereign rights that are the
subject of this dispute, rights arising under UNCLOS” (para.44) Of
these three categories as established by Cote d'Ivoire, arguably the
significant and novel addition is laid down in paragraph 47, as
follows: Cote d'Ivoire also claims “the right to exclusive access to
confidential information about its natural resources” in the disputed

area, and argues that this is one of the sovereign rights of the

330) See Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa Rica);
Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua),
Provisional Measures, Order of 13 December 2013, I.C.J. Reports 2013, p. 398, at p. 405, para. 25.

331) See Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua),
Provisional Measures, Order of 8 March 2011, I.C.J. Reports 2011, p. 6, at p. 18, para. 54.
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coastal State for the purpose of exploring the continental shelf and
exploiting its natural resources as provided for in article 77 of the
Convention, and that the sovereign rights “include all rights
necessary for and connected with the exploration and exploitation of
the resources of the shelf’. Cote d'Ivoire’s novel claim under
paragraph 47 came under immediate protest from Ghana in
paragraph 55 of the Order, as follows: Ghana submits that Coéte
d’'Ivoire’s alleged right referred to in paragraph 47 is not based on
any specific provisions of the Convention, that “Céte d'Ivoire has
failed to establish a basis for the legal existence of an alleged right
to information newly claimed to be harmed”, and that “Céte d'Ivoire

has cited no legal authority for any such right to information.”

ITLOS Special Chamber's Jurisdiction for Provisional Measures on the
Basis of Serious Environmental Harm:

Cote d'Ivoire also requested the prescription of provisional
measures to prevent serious harm to the marine environment
(para.64), maintaining that “oil-related activities being carried out
today on behalf of and in the name of Ghana, whether in or near
the disputed area, have already given rise to pollution incidents”,
and that Ghana's lack of due diligence is highlighted by ‘its failure
to monitor oil activities effectively” and “the shortcomings in its
legislative framework” (para.65). To which Ghana contended that
“[slince the start of the Jubilee operations, there has not been an oil
pollution incident resulting in an oil slick that has reached the
shores of Ghana’, that constant monitoring is required by law, and
that Ghana's environmental protection legislation is among the most
robust in the region. (para. 66) This leads the Special Chamber to

find that Céte d’Ivoire had not adduced sufficient evidence to
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support its allegations that the activities conducted by Ghana in the
disputed area are such as to create an imminent risk of serious harm
to the marine environment. (para. 67) Despite this apparent denial
by the Special Chamber of Cote d'Ivoire’s claims re: imminent risk of
serious harm to the marine environment as amounting to an (equally
plausible) claim/argument for the Special Chamber to accept
jurisdiction over these claims, the Special Chamber nevertheless held,
inter alia, as follows: There is a risk of irreparable prejudice where,
in particular, activities result in significant and permanent
modification of the physical character of the area in dispute and
where such modification cannot be fully compensated by financial
reparations (para.89), and that whatever its nature, any compensation
awarded would never be able to restore the status quo ante in
respect of the seabed and subsoil. (para.90) Thus, this situation may
affect the rights of Cé6te d'Ivoire in an irreversible manner if the
Special Chamber were to find in its decision on the merits that all or
any part of the area in dispute belongs to Céte d’Ivoire.(para.91)
Significantly, the Special Chamber also reiterated that it considered
that the rights of the coastal State over its continental shelf include
all rights necessary for and connected with the exploration and
exploitation of the natural resources of the continental shelf and that
the exclusive right to access to information about the resources of
the continental shelf is plausibly among those rights (para.94), and
considering that the acquisition and use of information about the
resources of the disputed area would create a risk of irreversible
prejudice to the rights of Céte d'Ivoire should the Special Chamber,
in its decision on the merits, find that Céte d'Ivoire has rights in all
or any part of the disputed area. (para.95) Thus, the Special

Chamber held that the exploration and exploitation activities, as
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planned by Ghana, may cause irreparable prejudice to the sovereign
and exclusive rights invoked by Céte d'Ivoire in the continental shelf
and superjacent waters of the disputed area, before a decision on
the merits is given by the Special Chamber, and that the risk of such
prejudice is imminent. (para.96) On the other hand, the Special
Chamber clearly bore in mind the possibility of prejudicing Ghana's
sovereign rights in this disputed area, as follows: In the view of the
Special Chamber, the suspension of ongoing activities conducted by
Ghana in respect of which drilling has already taken place would
entail the risk of considerable financial loss to Ghana and its
concessionaires and could also pose a serious danger to the marine
environment resulting, in particular, from the deterioration of
equipment (para.98) Moreover, in the view of the Special Chamber,
an order suspending all exploration or exploitation activities
conducted by or on behalf of Ghana in the disputed area, including
activities in respect of which drilling has already taken place, would
therefore cause prejudice to the rights claimed by Ghana and create
an undue burden on it. (para.100) and that such an order could also
cause harm to the marine environment. (para.101) Nevertheless the
Special Chamber considered it appropriate, in order to preserve the
rights of Cote d'Ivoire, to order Ghana to take all the necessary steps
to ensure that no new drilling either by Ghana or under its control
takes place in the disputed area. (para.102)

For these reasons, THE SPECIAL CHAMBER, inter alia,(1) Unanimously
prescribed, pending the final decision, the following provisional
measures under article 290, paragraph 1, of the Convention:

(a) Ghana shall take all necessary steps to ensure that no new

drilling either by Ghana or under its control takes place in the

disputed area as defined in paragraph 60:;
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(b) Ghana shall take all necessary steps to prevent information
resulting from past, ongoing or future exploration activities
conducted by Ghana, or with its authorization, in the disputed
area that is not already in the public domain from being used
in any way whatsoever to the detriment of Céte d'Ivoire;

(c) Ghana shall carry out strict and continuous monitoring of all
activities undertaken by Ghana or with its authorization in the
disputed area with a view to ensuring the prevention of serious
harm to the marine environment;

(d) The Parties shall take all necessary steps to prevent serious
harm to the marine environment, including the continental
shelf and its superjacent waters, in the disputed area and shall
cooperate to that end;

(e) The Parties shall pursue cooperation and refrain from any
unilateral action that might lead to aggravating the dispute.
(para.108)

Ghana/Cote d'Ivoire, ITLOS Special Chamber, (final) Judgment, 23 September,
2017

When making claims for the international responsibility of Ghana,
Cote d'Ivoire invoked three different grounds for its claim that
Ghana is internationally responsible. First, it based its claim upon an
alleged violation of Céte d’'Ivoire’s sovereign rights by Ghana by
conducting or licensing hydrocarbon activities in an area over which
Cote d'Ivoire claimed to have sovereign rights; second, it invoked a
violation of article 83 of the Convention; and, third, it claimed that
Ghana acted contrary to its obligations as set out in the Order of the
Special Chamber of 25 April 2015. (para.544, at p.151) Thus, in its

final submissions, Céte d’Ivoire requests the Special Chamber “to
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declare and adjudge that the activities undertaken unilaterally by
Ghana in the Ivorian maritime area constitute a violation of: ... the
exclusive sovereign rights of Céte d'Ivoire over its continental shelf,
as delimited by this Chamber”. Céte d'Ivoire submits that Ghana's
unilateral activities in this respect engage the latter's responsibility.
(para.561, pp.155-156.) In support of its claim, Céte d'Ivoire refers
to the principle whereby “States should refrain from any unilateral
economic activity in a disputed area pending a definitive delimitation”.
(para.562, emphasis added) Céte d'Ivoire refers to “three unchallenged
foundations” of its argument on sovereign rights, namely that “the
rights pertaining to the exploration and exploitation of the
continental shelf are exclusive rights: ... those rights exist ipso facto
and ab initio; [and] the delimitation does not have the effect of
creating them but of clarifying their scope”. In its response, Ghana
submitted that “even if there were ... a rule against unilateral activity
in a disputed area, that is not the sort of activity that we are dealing
with here”. According to Ghana, its activities “in the relevant area
are not, and have never been ‘unilateral’”, they “have been conducted
openly and with Céte d'Ivoire’s cooperation”, “in accordance with a
common understanding of a customary boundary”. Ghana further submits
that “[ulntil 2009, when Céte d'Ivoire proposed a new maritime
boundary line, there was no ‘disputed area’”. Ghana contends that “it
is very difficult for a State to say that its rights have been violated

by things which another State has done with its consent’. (para.581,
at pp.159-160)

ITLOS Special Chamber’s Deliberations on Sovereign Rights in Overlapping
Claims Areas of Continental Shelf

The Special Chamber noted that the arguments advanced by the
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two Parties touch upon several distinct but interrelated factual and
legal issues. As far as facts are concerned, the Parties disagree as to
when Ghana should have been aware that a delimitation dispute with
Cote d'Ivoire existed and, when it was aware as to the scope of the
disputed area. The Parties further disagree about the legal consequences
of such knowledge. Although the Parties agree upon the nature of
the rights of coastal States in respect of the continental shelf off
their coast, they disagree about the consequences to be drawn
therefrom. The Parties further agree upon the legal nature of a
judgment on delimitation but again disagree on the consequences to
be drawn therefrom in the present case. Finally, the Parties disagree
on the manner in which the compensation claimed should be
calculated. (para.585, p.161) On the basis of these considerations,
the Special Chamber held that it must now establish whether
hydrocarbon activities carried out by a State in a disputed area
before the area in question has been delimited by adjudication may
give rise to international responsibility when these activities are
carried out in a part of the area attributed by the judgment to the
other State. (para.589) The Special Chamber first emphasized that in
a case of overlap both States concerned have an entitlement to the
relevant continental shelf on the basis of their relevant coasts. Only
a decision on delimitation establishes which part of the continental
shelf under dispute appertains to which of the claiming States. This
means that the relevant judgment gives one entitlement priority over
the other. Such a decision accordingly has a constitutive nature and
cannot be qualified as merely declaratory. (para.591) The Special
Chamber then followed up this confirmation of the international
legal entitlement of coastal States within their respective overlapping

continental shelf claims until such time as the overlapping claims
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were delimited with a significant and arguably far-reaching finding
as to legal effects of respective coastal State entitlements within such
an overlapping continental shelf claims area, as follows:

‘In the view of the Special Chamber, the consequence of the above
is that maritime activities undertaken by a State in an area of the
continental shelf which has been attributed to another State by an
international judgment cannot be considered to be in violation of the
sovereign rights of the latter if those activities were carried out
before the judgment was delivered and if the area concerned was the
subject of claims made in good faith by both States.” (para.592,
emphasis added)

This finding by the Special Chamber appears to negate the
governing principle advanced by Cote d'Ivoire as applicable in these
situations of overlapping continental shelf claims, whereby “States
should refrain from any unilateral economic activity in a disputed
area pending a definitive delimitation”.332) Moreover, on the basis of
the foregoing, the Special Chamber found the argument advanced by
Cote d'Ivoire that the hydrocarbon activities carried out by Ghana in
the disputed area constitute a violation of the sovereign rights of Co
te d'Ivoire is not sustainable, even assuming that some of those
activities took place in areas attributed to Coéte d'Ivoire by the
present Judgment. Therefore, the Special Chamber held that Ghana
did not violate the sovereign rights of Céte d’Ivoire. (para.594, at

p.163)

332) Re-iterated by the Sp Chamber in para.562 of its (final) Judgment on 23 September, 2017.
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(1) Violation of UNCLOS article 83, paragraph 1, and the customary law

obligation to negotiate in good faith:

In its final submission 2(ii), Céte d'Ivoire requested the Special
Chamber to declare and adjudge that the activities undertaken unilaterally
by Ghana in the Ivorian maritime area constitute a violation of “the
obligation to negotiate in good faith, pursuant to article 83,
paragraph 1, of [the Convention] and customary law”. (para.598, at
p.164) Céte d’'Ivoire submitted that “Ghana’s unilateral activities in
the disputed area, its inflexibility in the negotiations, together with
the timely closing off of all avenues for settling the dispute judicially”
constitute “violations of the obligation to negotiate in good faith, as
prescribed in article 83, paragraph 1 of [the Convention]”. (para.599)
Cote d'Ivoire argued that Ghana's behaviour “is contrary to paragraph
1, which provides that delimitation is determined by way of
agreement (and not by way of a fait accompli)’. Céte d’Ivoire explains
that “[tlhe obligation to negotiate in good faith is even more
necessary when the deposit is shared (‘straddles’ the boundary)”. It
contends that “Ghana never negotiated in good faith on the
delimitation of its maritime boundary with Céte d'Ivoire”. (para.600,
p.164, emphasis added) In its final submissions, Ghana requested the
Special Chamber to adjudge and declare that “Céte d'Ivoire’s claim
alleging violation of Article 83 of [the Convention] ... is rejected’.
(para.601. p.165)

On the other hand, Ghana pointed out that Céte d’'Ivoire “does not
refer to any specific facts in support of Ghana's alleged violation of
international law” and fails to set out the respects in which Ghana is
said to have been "inflexible" or to explain why it claims that Ghana

was ‘aware of the illegality of its attitude”. Ghana stated that its
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“activities have been conducted openly and with Céte dIvoire’s
cooperation, on the basis of a common understanding of the
location of the international maritime boundary, and in reliance on
representations made by Céte d'Ivoire”. (para.602) Finally, Ghana
submitted that, despite the fact that “Céte d’'Ivoire abruptly and
unexpectedly changed position”, it ‘engaged with Céte d’Ivoire in
good faith in order to negotiate a settlement, including engaging in

ten bilateral meetings over five years”. (para.603)

Special Chamber Deliberations on UNCLOS Art.83(1):

The Special Chamber began this section of its analysis by observing
that the obligation under article 83, paragraph 1, of the Convention
to reach an agreement on delimitation necessarily entails negotiations
to this effect. The Special Chamber emphasizes that the obligation to
negotiate in good faith occupies a prominent place in the Convention,
as well as in general international law, and that this obligation is
particularly relevant where neighbouring States conduct maritime
activities in close proximity. The Special Chamber notes, however,
that the obligation to negotiate in good faith is an obligation of
conduct and not one of result. Therefore, a violation of this obligation
cannot be based only upon the result expected by one side not being
achieved. (para.604, at p.165)

Negotiations took place between Ghana and Coéte d'Ivoire over six
years, with 10 meetings between 2008 and 2014. Those meetings all
dealt with the issue of maritime delimitation. In the view of the
Special Chamber, Céte d'Ivoire has not produced any convincing
arguments that these negotiations were not meaningful. Agreement
was reached at least on the exact location of the land boundary

terminus (BP 55), for example. The fact that Ghana tried to preserve
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the status quo as it saw it is, in the view of the Special Chamber,
not a violation of an obligation to negotiate in good faith. Equally,
the fact that Ghana initially closed off the avenue for a judicial
settlement is not contrary to the obligation to negotiate in good
faith, as Cote d'Ivoire claims. Article 298 of the Convention explicitly
permits States Parties to exclude certain disputes from compulsory
procedures. (para.604, at p.166) In conclusion, the Special Chamber
took the view that Céte d'Ivoire has not convincingly substantiated
that Ghana did not negotiate in good faith and accordingly dismisses
Cote d’'Ivoire’s claim against Ghana for international responsibility on
the basis of a violation of article 83, paragraph 1, of the Convention.
(para.605)

Special Chamber Deliberations on UNCOS Article 83(3):

In its final submission no. 2 (iii), Céte d’Ivoire requested the Special
Chamber to declare and adjudge that the activities undertaken
unilaterally by Ghana in the Ivorian maritime area constitute a
violation of “the obligation not to jeopardize or hamper the
conclusion of an agreement, as provided for by article 83, paragraph
3, of [the Convention]”. Céte d'Ivoire submitted that “Ghana’s
unilateral activities in the disputed area ... constitute violations of
the specific obligations provided for in paragraph 3 of article 83".
(par.606) Coéte d'Ivoire contended that Ghana has engaged its
responsibility with respect to Céte d'Ivoire for ... having, by its
unilateral behaviour, rendered impossible both the conclusion of
provisional arrangements and the conclusion of a definitive delimitation
agreement, in application of article 83, paragraph 3, of I[the
Convention]. (para.607) Regarding its interpretation of article 83,

paragraph 3, Coéte d'Ivoire submitted that “unilateral economic
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activities are prohibited in an area under dispute” and that “the only
activities authorized on the continental shelf of a disputed area are
those carried out by virtue of provisional arrangements”. According
to Cote d'Ivoire, article 83, paragraph 3, “imposes on States an
obligation to exercise restraint during the transitional period before
the conclusion of an agreement on delimitation or the end of
judicial proceedings”. (para.607) Céte d’Ivoire further submitted that
“there is no reason to consider that invasive activities alone are
prohibited by paragraph 3 of article 83" and that “[ulnilateral
exploration and exploitation activities in the disputed area are in
particular of a nature ‘to jeopardize or hamper the reaching of the
final agreement’, both because they always create an atmosphere of
animosity between the Parties and because they tend to create a fait
accompli on which the wrongdoing State may subsequently attempt
to rely’. (para.609) Invoking the Guyana/Suriname decision, Céte
d’Ivoire stated that “[tlhe arbitration in Guyana v. Suriname is the
first clear example of engagement of responsibility for wrongful acts
in a disputed area” and that in relation to ‘invasive exploration
activities” that tribunal, “without any ambiguity, considered that
Guyana had violated [the Convention]”. (para.610) Regarding State
practice in undelimited maritime areas, Céte d'Ivoire noted that
“States generally refrain from undertaking exploration or exploitation
activities there without the consent of the other State concerned”.
(para.611)

In its response, Ghana maintained that “[tlhere has been no
violation of Article 83(3)” of the Convention. Ghana maintains that
“[i]t cannot be the case that the reaching of a final agreement on the
Parties maritime boundary is hampered or jeopardized by the

continuation of peaceful economic activities which have represented
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the status quo for many years’. (para.616) Moreover, Ghana disputed
Cote d'Ivoire’s interpretation of article 83, paragraph 3. According to
Ghana, “Article 83(3) imposes no obligation actually to enter into
provisional arrangements, and a State does not violate that provision
by not entering into such arrangements, so long as a good faith
effort has been made in that direction”. Where no provisional
arrangements are made, Ghana submits that ‘[tlhe drafters of the
Convention specifically chose not to impose” a complete moratorium
on economic activity in an area in dispute. (para.617) According to
Ghana, Article 83(3) does not require States to refrain from any
particular type of activity - however defined - in a disputed area;
rather, it requires them “not to jeopardize or hamper’ the reaching
of the final agreement. Any activity in a disputed area must therefore
be judged, not on the basis of its physical effects, but on the basis
of its likely effect on the process of reaching a final agreement. For
Ghana, “the question is always what disturbs the status quo and
hampers the reaching of agreement’. (para.618) Ghana also
maintained that neither the travaux of the Convention nor the Award
in the arbitration regarding the delimitation of the maritime
boundary between Guyana and Suriname supports Céte d'Ivoire’s
case on article 83. Ghana distinguishes Guyana v. Suriname from the
present case on the basis that, in Guyana v. Suriname, “wholly new
and unilateral activities had been undertaken following the
emergence of the dispute”. In contrast, Ghana describes its activities
in the relevant area as “simply the continuation of decades of
previous activity of a kind which would have been conducted by C6
te d'Ivoire”. (para.619, at p.169)

Regarding the State practice referred to by Coéte d'Ivoire, Ghana

submits that it is “of no assistance at all” and that “in any event
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there is nothing to say that any restraint demonstrated by those
States in their particular circumstances was based on what they
considered to be their obligations under article 83”. Ghana
distinguishes the examples cited by Coéte d'Ivoire on the basis that
“none of them involved demands by one State that the other State
cease activities which it had undertaken without opposition for
decades”. (para.620)

Ghana highlighted the importance of the factual background and
contends that “Ghana’s activities cannot meaningfully be described as
unilateral”. It maintains that “rather than changing the status quo,
[its] activities in the relevant area are the status quo’. Accordingly,
Ghana argues that “in those circumstances it is impossible to see
how they jeopardize or hamper the reaching of a final agreement’.
(para.621.) Regarding provisional arrangements, Ghana submitted
that Cote d'Ivoire “was not proposing any such arrangements, rather
.., it demanded a moratorium on all economic activity in the area to
which it had abruptly laid claim”. In this context, Ghana contends
that its “entirely reasonable position [does not] amount to a violation
of Article 83”. (para.622) In respect of the obligation not to jeopardize
or hamper the reaching of an agreement, Ghana submitted that “C6
te d'Ivoire has simply failed to point to any conduct whatsoever by
Ghana which could be said to conceivably jeopardize or hamper the
determination of the boundary”. Referring to the history of negotiations
between the Parties, Ghana states that the “record shows that [it] was
conscious of, and took very seriously, its obligation not to jeopardize
or hamper the reaching of a final agreement, and acted throughout
in a spirit of good faith and neighbourliness”. (para.623, at p.170)

In response to both parties’ arguments, the Special Chamber noted

that the Parties disagree on the interpretation of article 83, paragraph
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3, of the Convention and on the possibility of its application. In its
reasoning, Céte d’Ivoire relies, in particular, on the Guyana/Suriname
Arbitral Award of 17 September 2007. (para.624) Following a recital
of Article 83(3), the Special Chamber noted that article 83,
paragraph 3, of the Convention contains two interlinked obligations
for the States concerned, namely to “make every effort to enter into
provisional arrangements of a practical nature” and “during this
transitional period, not to jeopardize or hamper the reaching of the
final agreement’. (para.626, p.170) The Special Chamber would like
to point out that the first of the two obligations under article 83,
paragraph 3, of the Convention constitutes an obligation of conduct,
as evidenced by the words “shall make every effort”. The obligation
is designed to promote interim regimes of a practical nature pending
final delimitation. The wording of this obligation, in the view of the
Special Chamber, clearly indicates that it does not amount to an
obligation to reach an agreement on provisional arrangements. The
Special Chamber notes, however, that the language in which the
obligation is couched indicates that the parties concerned are under
a duty to act in good faith. This obligation is enhanced by the
phrase that such acts have to be undertaken “in a spirit of understanding
and cooperation”. (para.627, at pp.170-171)

Significantly, the Special Chamber noted that, as far as the case
before it is concerned, Coéte d'Ivoire did not request Ghana to enter
into provisional arrangements. Coéte d'Ivoire only requested Ghana to
refrain from continuing its hydrocarbon activities. As has already
been stated above (para. 605), the Special Chamber held that Céte
d’'Ivoire did not substantiate its claim that Ghana did not act in good
faith. In the view of the Special Chamber, it would have been for C6

te d’'Ivoire to propose the establishment of “provisional arrangements
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of a practical nature” and thus to trigger the requisite negotiations.
This was all the more necessary since Ghana's hydrocarbon activities
had continued over several years. Although the Special Chamber
holds that this practice was not acquiesced to by Céte d'Ivoire, it is
nevertheless a fact to be taken into account when assessing the
relationship between the two Parties. Not having requested Ghana to
enter into negotiations on provisional arrangements of a practical
nature bars Céte d'Ivoire from claiming that Ghana has violated its
obligations to negotiate on such arrangements. (para.628, at p.171,
emphasis added)

The Special Chamber then turned to the second obligation under
article 83, paragraph 3, of the Convention, namely “during this
transitional period, not to jeopardize or hamper the reaching of the
final agreement”. In its view, in interpreting the obligation “not to
jeopardize or hamper the reaching of the final agreement”, account
has to be taken of article 83, paragraph 3, of the Convention as a
whole. This is confirmed by the fact that the first obligation (shall
make every effort to enter into provisional arrangements of a
practical nature) and the second (during this transitional period, not
to jeopardize or hamper the reaching of the final agreement) are
connected by the word “and”. This is not without relevance. This
means, in the view of the Special Chamber, that the two obligations
are connected. The introductory words to the effect that the States
concerned have to act in “a spirit of understanding and cooperation”
apply to both. Consequently, the words “shall make every effort” also
apply to the second obligation, qualifying it as an obligation of
conduct too. (para.629, at pp.171-172) On that basis, the Special
Chamber reads the provision of article 83, paragraph 3, of the

Convention as follows: the transitional period referred to means the
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period after the maritime delimitation dispute has been established
until a final delimitation by agreement or adjudication has been
achieved. Article 83, paragraph 3, covers two situations in this
transitional period, namely the situation where a provisional
arrangement has been reached which would regulate the conduct of
the parties in the disputed area and the situation where no such
provisional arrangement has been reached. The obligations States
encounter in respect of a disputed maritime area for which no
provisional arrangement exists are described by the words “not to
jeopardize or hamper the reaching of the final agreement”. In
interpreting these words, account has to be taken of the general
obligation under article 83, paragraph 3, of the Convention that in
the transitional period States have to act “in a spirit of understanding
and cooperation”. (para.630)

On the basis of the above, it is now for the Special Chamber to
decide whether the hydrocarbon activities of Ghana in the disputed
maritime area, after realizing that that area was also claimed by Co
te d'Ivoire, jeopardized or hampered the reaching of the final
agreement as claimed by Céte d'Ivoire. The Special Chamber does
not come to this conclusion for two reasons. (para.631) First, the
Special Chamber took note of the fact that Ghana finally suspended
its activities by implementing its obligations in accordance with the
Order of the Special Chamber of 25 April 2015 namely, inter alia, to
ensure that no new drilling either by Ghana or under its control
would take place in the disputed area. It would, however, have been
preferable if Ghana had adhered to the request of Coéte d'Ivoire
earlier to suspend its hydrocarbon activities in that area. (para.632)
Secondly, the Special Chamber takes into account that Ghana has

undertaken hydrocarbon activities only in an area attributed to it.
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This is particularly relevant in this case in the light of paragraph 2
(iii) of the final submissions of Céte d'Ivoire which reads: “to declare
and adjudge that the activities undertaken unilaterally by Ghana in
the Ivorian maritime area constitute a violation of ... the obligation
not to jeopardize or hamper the conclusion of an agreement, as
provided for by article 83, paragraph 3, of UNCLOS". Hence the
activities of Ghana do not meet the qualification of the relevant
submission of Céte d'Ivoire since they did not take place in the
Ivorian maritime area. It was therefore impossible to state that
Ghana has undertaken activities that have jeopardized or hampered
the conclusion of an agreement as envisaged by article 83, paragraph
3, of the Convention. (para.633. pp.172-173) On the basis of the
foregoing, the Special Chamber found that Ghana has not violated
article 83, paragraphs 1 and 3, of the Convention, and accordingly it
dismisses final submission no. 2 (ii) and (iii) of Coéte d'Ivoire.
(para.634) Finally, on the basis of the above considerations, the
Special Chamber concluded that none of the activities of Ghana
engages its international responsibility. Therefore, the Special Chamber
considers that there is no need to address the question of reparation.
(para.659)

While the final Judgment of the Special Chamber in the Ghana/Cote
d'Ivoire case appears to re-set the legal thresholds for initiating State
actions (in an un-delimited seabed area) to a higher level than
previously thought to have been established in the 2007 Guyana/Suriname
case, the Separate Opinion of Judge Jee-Hyun Paik should give such
States pause for thought.

Judge Paik begins his Separate Opinion by observing that: The
obligation “not to jeopardize or hamper’ embodies a fundamental

duty of restraint in the disputed area pending agreement. As the
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Annex VII Arbitral Tribunal stated in Delimitation of the Maritime
Boundary between Guyana and Suriname, this obligation is “an
important aspect of the Convention's objective of strengthening
peace and friendly relations between nations and of settling disputes
peacefully” (Reports of International Arbitral Awards, Vol. XXX, para.
465). It also has a significant practical dimension, given the fact that
there are a large number of maritime areas in which continental
shelf entitlements of neighbouring States overlap and that the
reaching of the agreement on a maritime boundary usually takes a
considerable amount of time. (For the survey of State practice in
undelimited maritime areas, see British Institute of International and
Comparative Law, Report on the Obligations of States under Article
74(3) and 83(3) of UNCLOS in respect of Undelimited Maritime Areas,
2016). The obligation under article 83, paragraph 3, of the Convention,
though scant in substance, gives States in various parts of the world
a guideline as to their conduct in the disputed maritime area during
a lengthy transitional period. The present dispute provided the
Special Chamber with an opportunity to clarify the meaning of this
obligation. In light of its weight as a fundamental norm as well as its
practical utility, the question as to how the obligation not to jeopardize
or hamper should be interpreted and applied deserved scrutiny, but
in the view of Judge Paik, the Special Chamber's response fell short
in this respect. (para.3, at p.2 of Separate Opinion)

Judge Paik agreed with the Special Chamber's finding in paragraphs
627 and 629 of the Judgment that both obligations under article 83,
paragraph 3, of the Convention are an obligation of conduct
(para.4), and that the obligation not to jeopardize or hamper the
reaching of a final agreement does not completely preclude activities

by the States concerned in the disputed maritime area. (para.5)
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Moreover, where a provisional arrangement exists, it is expected that
activities would be conducted in accordance with that arrangement.
However, in the absence of such an arrangement or where a
provisional arrangement covers only a limited category of activities,
the obligation not to jeopardize or hamper would be particularly
relevant to regulating the conduct of States in the area to be
delimited. (para.5, at pp.2-3)

In Judge Paik’s view, a key criterion re: actions that would jeopardize
or hamper the reaching of the final agreement under Article 83(3),
is whether the actions in question would have the effect of
endangering the process of reaching a final agreement or impeding
the progress of negotiations to that end. In other words, it is a
result-oriented notion. As such, the answer to the above question
depends much on the particular circumstances of each case. (para.6)

Therefore Judge Paik did not consider that it would serve the
purpose of article 83, paragraph 3, of the Convention to attempt to
identify in general and in the abstract what are permissible activities
and what are not. While activities that cause a permanent physical
change to the marine environment would likely prejudice the
reaching of the final agreement, as the Annex VII Arbitral Tribunal
suggested in Guyana v. Suriname (see Reports of International
Arbitral Awards, Vol. XXX, para. 467), less invasive activities carried
out unilaterally could also be the source of serious tension between
States, thus jeopardizing the prospects of agreement. A permanent
physical change to the marine environment thus may be considered
one of several relevant factors but should not be applied as a hard
and fast threshold of jeopardizing or hampering the reaching of the
final agreement. (para.7)

For Judge Paik, the determination of what acts would cause
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irreparable prejudice to the rights of the parties pending the final/
decision and determination of what acts would have the effect of
jeopardizing or hampering the reaching of the final agreement are
two different legal functions. Therefore it is not guaranteed that
criteria for the former can be applied by analogy to the latter. This
is clear if the purposes of the two legal functions are compared.
While the purpose of provisional measures is to preserve the rights
of the parties pending the final decision, that of the obligation not
to jeopardize or hamper is rather to facilitate and ensure the
reaching of the final agreement, thus “strengthening peace and friendly
relations between nations and of settling disputes peacefully”.(para. 9)

In Judge Paik’s view, when assessing whether the conduct of States
would have the effect of jeopardizing or hampering the reaching of
the final agreement, several factors may be considered. In particular,
the type, nature, location, and time of acts as well as the manner in
which they are carried out may be relevant. There is no single test
or criterion that must be applied in all situations. A judicial body
faced with the alleged violation of article 83, paragraph 3, of the
Convention should take all those relevant factors into account and
balance them in the framework of relations between the States
concerned before making its decision. (para.10)

Judge Paik held that, since the Special Chamber has found that no
tacit agreement on the maritime boundary between the Parties exists
and that the requirements of estoppel have not been met in the
present case, therefore Ghana's argument that its activities in the
disputed area were not unilateral was untenable. Nor was he
convinced by Ghana's argument that its activities were the srarus
quo, because drilling operations in the disputed area, unlike less

invasive activities such as seismic surveys, would more likely engender
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the perception of change to the status quo. In his view, that is why
Cote d'Ivoire broke its silence and decided to react to Ghana, first
apparently in 1992 and then clearly in 2009, 2011 and 2014.
(para.13) Judge Paik assumed that Ghana believed for a long time
that Cote d'Ivoire tacitly consented to its activities in the area in
question, and he also understood that it had reason to believe so.
However, he noted that by February 2009 at the latest, when Céte
d'Ivoire made a concrete proposal for the boundary using the
geographical meridian, the existence of a dispute and the location of
the disputed area were, and should have been, clear to Ghana.
However, Ghana did not pay due attention to this development and
its legal implications, but instead continued and even stepped up its
unilateral activities in the disputed area. Such conduct was far from
the exercise of restraint required under article 83, paragraph 3, of
the Convention. (para.14, at p.6)

Judge Paik acknowledged that Coéte dIvoire has not fully
substantiated the effect of Ghana's unilateral activities upon the then
ongoing negotiations for the delimitation of the maritime boundary
between the Parties, and that there is no clear indication one way or
another in this respect in the minutes of the ten rounds of meetings.
However, he noted that it would have been reasonable to assume
that the intensive hydrocarbon activities with accompanying massive
financial investment in the disputed area would have left Ghana little
room for flexibility in its negotiations with Coéte d'Ivoire. This
assumption can be further strengthened by Ghana's own position
that the purpose of the bilateral negotiations was simply to formalize
what the Parties had already agreed in practice. (para.15) Thus Judge
Paik found that the highly invasive activities carried out unilaterally

by Ghana in the disputed area close to the “customary equidistance
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boundary” since 2009, if not earlier, appear to be quite troublesome.
By carrying out and even stepping up those activities despite Coéte
d’'Ivoire’s repeated protests, he believed that Ghana violated its
obligation under article 83, paragraph 3, of the Convention to make
every effort, in a spirit of understanding and co-operation, not to
jeopardize or hamper the reaching of the final agreement. (para.16)

Judge Paik also noted that the fact that Ghana suspended much of
its activities in compliance with the Order of the Special Chamber of
25 April 2015 (see paragraph 632 of the Judgment) cannot exonerate
Ghana from its responsibility. Nor does the fact that Ghana's
unilateral activities took place in the maritime area which the
Special Chamber decides to allocate to Ghana preclude the
wrongfulness of its activities. The obligation not to jeopardize or
hamper under article 83, paragraph 3, of the Convention is applicable
to the States concerned during the transitional period. It is an
obligation to exercise caution and restraint in the area the legal
status of which has yet to be decided. Therefore this obligation is
breached as long as a State fails to exercise the required caution and
restraint pending agreement, regardless of to which State the
disputed area is allocated. To exonerate acts that could jeopardize or
hamper the reaching of the final agreement for the reason that the
area is ultimately attributed to a State undertaking such acts would
significantly diminish the value of this obligation. (para.17, at
pp.6-7)

As far as activities in the disputed area are concerned, the obligation
not to jeopardize or hamper the reaching of a final agreement under
article 83, paragraph 3, of the Convention is all the more important
in light of the Special Chamber’s finding in paragraph 592 of the

Judgment that “maritime activities undertaken by a State in an area
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of the continental shelf which has been attributed to another State
by an international judgment cannot be considered to be in violation
of the sovereign rights of the latter if those activities were carried
out before the judgment was delivered and if the area concerned was
the subject of claims made in good faith by both States.” Now States
may see less reason to exercise restraint in the disputed maritime
area. While a State may still be able to claim for compensation with
respect to damage arising from activities of another State in the
above situation, for example, on the basis of unjust enrichment,
article 83, paragraph 3, of the Convention seems to be the only
reliable legal device that can regulate the conduct of States in the
area yet to be delimited. This is another reason why the obligation
not to jeopardize or hamper should not be taken lightly. (para.18,
emphasis added)

Finally, Judge Paik observes that the Special Chamber decided that
the oil concession limits of the Parties could not be considered to be
their maritime boundary (see paragraph 225 of the Judgment). In so
doing, the Special Chamber observed, quite rightly, that “[tlo equate
oil concession limits with a maritime boundary would be equivalent
to penalizing a State for exercising ... caution and prudence” and
that “[ilt would be contrary to ... article 83, paragraph 3, of the
Convention”. The Special Chamber went further to warn that “[ilt
would also entail negative implications for the conduct of States in
the area to be delimited elsewhere”. In a similar vein, to condone
the unilateral activities of such a scale in the circumstances of the
present case would certainly send a wrong signal to States pondering

over their next move in a disputed maritime area elsewhere.333)

333) /bid., para.19, at p.8.
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(para.19, emphasis added)

Concluding Observations

Having surveyed the bilateral State practice featuring the three
different models of joint development agreements, a preliminary
conclusion is that while these models provide a variety of choice for
interested States, they do not indicate acceptance of the joint
development solution per se as required by international law. The
essential element of opinio juris remains indiscernible. Its absence
however does not necessarily indicate a legal void on this issue.
Indeed, it is arguable that a general principle of co-operation
enjoining joint development as an effective alternative to legal
stalemate exists, even if its precise normative content cannot be
determined. Moreover, this does not negate the utility of the present
exercise in providing for the taxonomic categorization of these joint
development agreements. This exercise has yielded several insights
into the various joint development agreements and their common
features, both within and across the three types of joint development
models featured here.

More generally, it can now be argued that joint development is
mandated under international law as a viable legal alternative to
straightforward continental shelf boundary delimitation in the
presence of common hydrocarbon deposits. The steadily accumulating
legal authority for this conclusion derives from favourable judicial
decisions and continuing, indeed even accelerating, bilateral state
practice on joint development. The last but one example of this
burgeoning trend is the joint development agreement adopted

between Nigeria and Sdo Tome e Principe, coincidentally also a
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former Portugese colony, as is East Timor.334 In the case of a shared
hydrocarbon deposit, the legal mandate for joint development is now
clear in the absence of any agreement for continental shelf
delineation. Indeed, even where continental shelf delimitation has
already occurred, a further need for international unitisation of
straddling deposits may be necessary where these are found to be
lying across the boundary line. The application of the joint
development principle in each of these cases is well nigh inevitable
and appears to be increasingly accepted as such by the interested
states concerned.

Finally, recent international decisions in the form of the South
China Sea Arbitral Tribunal Awards and the Ghana/Cote d'Ivoire
Provisional Measures and final Judgment decisions of the ITLOS
Special Chamber have re-iterated the growing importance of environmental
concerns in un-delimited (or overlapping claims) sea-bed areas for
UNCLOS-established tribunals. This consolidates a trend first
observed in the Chagos MPA Arbitral Tribunal Award. On the other
hand, the specific duties of States under UNCLOS Articles 83(1) and
83(3) when dealing with a situation of overlapping continental shelf
claims in a disputed maritime area have arguably been rendered
more uncertain following the final Judgment of the ITLOS Special
Chamber in the Ghana/Cote d'Ivoire case. It would appear that a
State can unilaterally initiate and conduct activities within such a
disputed area of overlapping continental shelf claims in advance (or

absence) of any negotiated maritime delimitation agreement or

334) Full title: Treaty between the Federal Republic of Nigeria and the Democratic Republic of Sdo
Tome e Principe on the Joint Development of Petroleum and other Resources, in respect of Areas
of the Exclusive Economic Zone of the two States. Done at Abuja on 21 February, 2001.
Unpublished, copy on file with author.
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definitive international court/tribunal judgment rendering such delimitation.
Moreover, a State opposing such unilateral activities must not only
argue for mutual restraint by all parties to the disputed area but also
couple this claim with a proposal to enter into provisional arrangements
in the advance/absence of a negotiated boundary or definitive
international court/tribunal decision on the final maritime boundary

between the States concerned.
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Exchange of Notes constituting an Agreement between the Government
of Australia and the United Nations Transitional Administration in
East Timor (UNTAET) concerning the continued operation of the

Treaty between Australia and the Republic of Indonesia on the
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Zone of Co-operation in an area between the Indonesian Province
of East Timor and Northern Australia of 11 December 1989

1992 Memorandum of Understanding between Malaysia and the Socialist
Republic of Vietnam for the Exploration and Exploitation of
Petroleum in a Defined Area of the Continental Shelf Involving the
Two Countries

Agreement between the Republic of Korea and Japan concerning Joint
Development of the Southern Part of Continental Shelf adjacent to
the two Countries

Agreement between the Government of the Commonwealth of Australia
and the Government of the Republic of Indonesia Establishing
Certain Seabed Boundaries in the Area of the Timor and Arafura
Seas Supplementary to the Agreement of 18 May 1971, 9 October
1972

Agreement on the Continental Shelf Between Iceland and Jan Mayen

Agreement between the Government of Australia and the Government of
the Democratic Republic of Timor-Leste relating to the
Unitisation of the Sunrise Troubador Fields

Agreement between the Government of Australia and the Government of
the Democratice Republic of Timor-Leste relating to the Great
Sunrise Field

Agreement between the Government of Malaysia and the Government of
the Kingdom of Thailand on the Constitution and other Matters
relating to the Establishment of the Malaysia-Thailand Joint
Authority

Agreement between The Government of Malaysia and the Government
of the Kingdom of Thailand on the Constitution and other matters
relating to the establishment of the Malaysia-Thailand Joint
Authority 1990
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Agreement between the Government of the Commonwealth of Australia
and the Government of the Republic of Indonesia Establishing
Certain Seabed Boundaries in the Area of the Timor and Arafura
Seas Supplementary to the Agreement of 18 May 1971

Agreement Between the Government of the Republic of Indonesia, the
Government of Malaysia, and the Government of the Kingdom of
Thailand Relating to the Delimitation of the Continental Shelf
Boundaries in the Northern Part of the Straits of Malacca, signed
in Kuala Lumpur on 21 December 1971

Agreement between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of the Kingdom
of Norway relating to the Exploitation of the Frigg Field Reservoir
and the Transmission of Gas therefrom to the UK

Agreement between the United States of America and the United
Mexican States Concerning Transboundary Hydrocarbon
Reservoirs in the Gulf of Mexico

Exchange of Notes constituting an Agreement between the Government
of Australia and the Government of the Democratic Republic of
Timor-Leste concerning Arrangements for Exploration and
Exploitation of Petroleum in an Area of the Timor Sea between
Australia and East Timor

Maritime Delimitation Treaty between Jamaica and the Republic of
Colombia

Memorandum of Understanding between Malaysia and the Kingdom of
Thailand on the Establishment of the Joint Authority for the
Exploitation of the Resources of the Sea bed in a Defined Area of
the Continental Shelf of the Two Countries in the Gulf of Thailand

Memorandum of understanding between Malaysia and the Kingdom of

Thailand on the establishment of the joint authority for the
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exploitation of the resources of the sea bed in a defined area of
the continental shelf of the two countries in the Gulf of Thailand
1979

Memorandum of Understanding between the Government of Australia
and the United Nations Transitional Administration in East Timor
(UNTAET) acting on behalf of Fast Timor on arrangements relating
to the Timor Gap Treaty

Memorandum of Understanding between the Government of the
Democratic Republic of East Timor and the Government of
Australia concerning an International Unitization Agreement for
the Greater Sunrise field

Treaty between Australia and the Republic of Indonesia on the Zone of
Co-operation in an Area between the Indonesian Province of East
Timor and Northern Australia

Treaty between the Federal Republic of Nigeria and the Democratic
Republic of Sao Tome and Principe on the Joint Development of
Petroleum and other Resources, in respect of Areas of the
Exclusive Economic Zone of the Two States, 21 February 2001

Treaty between the Government of Australia and the Government of
Indonesia Establishing an Exclusive Economic Zone Boundary and
Certain Seabed Boundaries

Treaty between the Government of the United Mexican States and the
Government of the United States of America on the Delimitation
of the Continental Shelf in the Western Gulf of Mexico beyond 200
Nautical Miles

Treaty between the Kingdom of Thailand and Malaysia Relating to the
Delimitation of the Territorial Seas of the Two Countries

Treaty concerning the Joint Exercise of Sovereign Rights Over the

Continental Shelf in the Mascarene Plateau Region
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Treaty concerning the Joint Management of the Continental Shelf in the
Mascarene Plateau Region

Treaty on Certain Maritime Arrangements in the Timor Sea
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