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EXECUTIVE SUMMARY

Research on the National Implementing
Legislation for Annex VI to the Protocol
on Environmental Protection to the
Antarctic Treaty

Ye-Na Park - Su-Jin Park - Seo-Hee Lee - Jee-Hye Kim -
Hye-Young Min

1. Purpose

= The objective of this study is to examine the unratified Annex
VI to the Protocol on Environmental Protection to the Antarctic
Treaty by South Korea and to provide a comprehensive
analysis of the factors affecting its ratification, as well as an
evaluation of the measures for its implementation in South

Korea.

= This study suggests specific policy measures for incorporating
elements into domestic law regarding Antarctic activities that
are currently not covered, such as insurance and financial

security systems.
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2. Methodology and Features

= Analysis on the institutional systems as well as the
agreements that constitute the framework of the Antarctic

Treaty

= Legal issues surrounding Annex VI to the Protocol on

Environmental Protection to the Antarctic Treaty:
- Methods for legislation for the implementation
Obligations of an operator

Financial security system

= Analysis of legislative cases of Annex VI by major approved

nations:

- Approved nations' methods for the legislation of domestic law

for the domestic implementation of the treaty

Analysis of how the content of Annex VI has been stipulated

into domestic law

= This study analyzed similarities and differences between
liabilities systems of other international law systems (ex.
Liability for oil pollution damage and Liability for damage
caused by space objects) and the liability system prescribed

in Annex VI and drew implications.

= Measures were suggested to improve the domestic law system
in order to implement South Korea's Antarctic-related laws

as well as the domestic implementation of Annex VL
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3. Result

1) Summary

= Despite the adoption of Annex VI to the Protocol on
Environmental Protection to the Antarctic Treaty in 2005,
South Korea has remained one of the nations that have not

ratified Annex VI, which raises the necessity for ratification.

- The Antarctic Treaty Consultative Meeting (ATCM) has been
continuously calling for the approval of Annex VI.

- The XLIV Antarctic Treaty Consultative Meeting in 2022, States
Parties agreed to continued monitoring of the progress that the
Parties have made for the adoption and ratification of Annex
VI while calling for nations that have not ratified Annex VI to
place ratification as their top priority.

- Therefore, South Korea should devise specific measures in terms

of schedule and methods for ratification.
% Consultative Parties for the approval of Annex VI (19 nations)

- Australia, Chile, Ecuador, Finland, France, Germany, Italy,
Netherland, New Zealand, Norway, Peru, Poland, Russia, Republic
of South Africa, Spain, Sweden, Ukraine, the UK, Uruguay

* The Content and role of Annex VI to the Protocol on

Environmental Protection to the Antarctic Treaty

- Deals with liability arising from environmental emergencies
related to scientific research programs, tourism and all other

governmental and non-governmental activities, Annex VI elaborate

Xi



Financial security

on rules and procedures to minimize environmental damage.
Starting from stipulating precautionary measures to prevent an
accident, the Annex broadly covers contingency plans in the

event of an accident, response plans and ensuing liability.

This Annex has imposed obligations to state parties for
environmental protection including preventive measures,
contingency plans and response plans. As activities in the
Antarctic have increasingly diversified such as tourism, it will
increase the profitability derived from the Antarctic, growing the

necessity for the adoption of the liability related Annex.

Legal issues for the ratification of Annex VI to the Protocol

on Environmental Protection to the Antarctic Treaty
{(Summary table-1) Legal issues of Annex VI

Legal issues Content

* Russia and Germany enacted a new law for the
implementation of the Annex while the UK, Germany,
Australia and New Zealand revised existing laws
* South Korea established a comprehensive regulation on
Methods for the Act on Activities in the Antarctic Area and the

legislation for the Protection of Antarctic Environment (Antarctic Activities Act)
implementation

* The responsible department for the Antarctic Activities
Act is the International Legal Affairs division of the MOF,
and consultative government departments include the
Nature and Ecology Policy division of the MOE, and the
Marine development division of the MOF.

Obligations of an | ® South Korea's sole state operator is the Korea Polar

operator Research Institute which owns environmental protocols.

¢ As stipulated in Article 6, Annex VI imposes the liability to
an operator that fails to take prompt and effective

system . ! -
response action to environmental emergencies.

Source: Made by the authors
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- In accordance with the current system whereby the MOF takes
responsibility for works related to Polar Regions, the MOE is in
charge of estimating the compensation for environmental
damage and the MOF is responsible for the proceeding of
international litigation procedures, it is necessary to establish

revision measures for the Annex to fit these specified works.

- If a state operator must maintain a financial guarantee in the
form of self-insurance, the Korea Polar Research Institute needs
to secure the budget allocated for self-insurance. Given that the
Korea Polar Research Institute has not engaged in private
activities other than research activities, it is necessary to define
the obligations of non-State operators. Considering that Annex
VI does not deal with fisheries activities, the obligations of
operators other than state operators would be limited to logistics
for tourism or distribution. These operators are obliged to
maintain financial security to take responsibility for

environmental emergencies.

- Excessive additional financial burdens may serve as a factor for

discouraging Antarctic activities.

- In order to make the Antarctic Insurance System take root in
Korea, the authority shall not be given to one side either to the
government or the Operator in running the Fund. If the cost
of taking the risk is imposed on a specific participant among
the government, insurance policyholders and insurance
companies, the goal of the insurance system is hardly attainable.
Therefore, it is necessary to divide the roles of responsibilities

of each principle under the partnership of the government,

xiii



insurance policyholders, and insurance companies.

This study deduced South Korea's national implementing
measures based on cases of legislation for implementing

Annex VI by major countries.

Major laws that regulate the Antarctic activities and liability
include the Act on Activities in the Antarctic Area and the
Protection of Antarctic Environment, the Polar Activities
Promotion Act, the Act on Compensation for Damage caused
by Space Objects, and the Compensation for Oil Pollution

Damage Guarantee Act.

The revision should include regulations in areas that have not
been covered by existing laws such as financial security,
preventive measures, contingency plans, response plans,
responsibilities as well as content on dispute resolution
procedures. (Suggesting the revision of Antarctic Activities Act

(proposal))

2) Expected benefits including policy contribution

= With a partial revision of Antarctic Activities Act being

Xiv

presented, this study proposes the direction for improving the
law system pertaining to the ratification and implementation
of Annex VI to the Protocol on Environmental Protection to

the Antarctic Treaty.

This study laid a foundation for discussion to prepare the

ratification and domestic implementation of Annex VI with
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relevant government departments, institutions and the

insurance industry.
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9] AAZ F=F% Antarctic Treaty, 1959)°] 71 7|Hto] ) G=xoF
L2 AF=25HY df(International Geophysical Year, 1957-1958)%
grojsto], =3} 11 FHOJA E-5gt 127]=0] F4det £of 19599 122
1Y AJ"oA AZENeH, 19619 6€E 23Y YA AT 2022¢ A
o] FoF9] FFAZ 557150t

o] ofsje] B4} B50] olFolpon, 2L FUH AU T
BT 10 19409 T3t |} A9 FAHOR ed 242
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o
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10) R¥5(2020), pp. 6-7.
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ARPEATRS] G9 F4o] et 42 AVISPIE shee12

o% Mol

—"rﬂﬂ-@r Aol A FafAlE 7l 19579~1958'd A& S| of &
A712 =] At == M2 1718 Sl Aot A=t
9] 7]7J & FS2AC] te A=) FAA Asf Zolg H= sk,
Hn2 IWE FHOE FIT & Y =9E v o}oﬂu} 2| B2 5t
o sz < 0}04 AAe =9 FeH4 242 MEA d4stie,
19584 @S A A3 E At @ d7E AT '—71‘7} g
7IAE UPE%WE}. AT-zEgke] 8 713t 24dE JJr“‘-‘T’“zq ‘éﬁu e
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o] Xk H=HAIE XTEA o E ThEA] QlokoH, o|% J=o] HE AAl=

id el @S2 d A=l =7kE0] AERt 371 229 o]

11) Rothwell, D. R., & Hemmings, A. D.(2018), p. 1.

12) Antarctica, United Kingdom v Argentina, Application Instituting Proceedings against the
Argentine Republic, 1955

13) Rothwell, D. R., & Hemmings, A. D.(2018), p. 2.

14) 'H2EAR SO (1991 Protocol on Environmental Protection to the Antarctic Treaty),
Y2272 EFF (1972 Convention for the Conservation of Antarctic Seals), "H=2oUME
AHeEZ0 #5H $2F (1980 Convention on the Conservation of Antarctic Marine Living
Resources) S0| UM, 60| W2} RHEHE IO, A2Ior A% Y AX|Qt 8l7H 0[2{8t =752 &
SEAANARIATS: Antarctic Treaty System)22 22 QICH
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She ee] 24 SA% A Brie Aolth10) A4Z A28 o}
| S olmd B9 B BEE FIAGoA
of B HTVE FSAL AXSAY R3] I3 2A%

o, F=SAGoIA Y ojuet Fd4 ke AAoHA fete ¥

DA SE 9 AP 127020 T 437 AL Eeksled 20224
AR 55740let. PAEL 2oF A9ze] FHE HIEORIIGAT S
ofo] ol Ael7t Slek. 207F0] o] 2ol wet YIoIA 15 B
2 Qguskom, uix) 267) BlgelgAe gols) AL she oA}
27o] olT S gk, SUE 1986W F2zok PARo] Hglo
o, g4 X 0 28 ek AT ATHE olgue} 19809 234
A= QAP A912 FSaHAch1D
1}

Sxoke AHAOR Ao e A4S T YAE gk o A
Fofo] Whaby s71=e) Aol dhstel s, Aox xﬂw(f)oﬂ
SR At Tste] dEA|dol o] JEAY BiEo] Bt

S ofs FgSon, ATEIAE of 29| oI5} FmE T
9% AL AEE TS 19

(B 2-1) §32% A=

S9|HAF=Z(Consultative) H|& A= (Non-Consultative)
* OIZHE|LK*) ° CstRl= ° QAEZ|0f e 55t
° (%) e HE2E o W22 A  L2f|0|A|Of
° H710/(*) o FEIZHE(Y) * FHLICE PR
o HatH * L290](*) * SEH|0} ° 5=

16) Y19 &, p. 288.

17) Antarctic Treaty Art.4.2; Rothwell, D. R., & Hemmings, A. D.(2018), p. 1.

18) Secretariat of the Antarctic Treaty(ZAIR: 2022.8.2.); 2ulF SHO|X|(HAL: 2022. 12.7.)
19) 0|125/(2012), p. 5.
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Y3XoHH $3LS 02

SO|tAI=Z(Consultative) H|&2|ZAF=(Non—Consultative)
* £7}2/0} o |2 o JAER|F} o M7 | AE
- 229 - g e - IHROR:7|L|
&= * Z{A|OK*) e Hi03 e I2EH
- HZ - HOMIRP BB |+ olAELIO} « 2010}
e ofjZ=2 o ATHQI A EEIES ° £2H17(0}
e 2 o A ° EYat ° SE2H|L|O}
o TA(() e 320Ut e otz o AQA
=] e F=(*) ° 0f0|&=E ° El270]
° Ol * 0]=(*) o FIISAE o |-t
* O|=k2J0} ° QEO
o U=(¥)

F (%) 7t =29 19594 ¥ ME=
At FIARAAR = (Secretariat of the Antarctic Treaty)(ZAY: 2022.8.2.)

2) S2ZEINEZESKCCAS, 1972)

BAAEL 1047 2 Fa% FAZHolgon 18204kl o]24t 1
ARG AzsPl TaE e Hxel dEBsel e BEAZL 1964
¥ gFEABEES A% G FH) 2} SyHon, 1 ol 1972
Y 69 AR F2E/uEEOHCCAS0S AZeAn o] Foke A
29 o] B AHAQ 40| P FFEkS B o]t gle.

o YoRL I AU I5) AUo] TgHolHE o Hlu, ured

o} =
go] A&7hset A9 HEFL 2IoHA] YL A = ofoF Thrh= <l
Aoj|A EaslAt = EU1E0 B, HshA T U gelF o9 =
Ag FAlota G, YA HolA TEARL #3S FASk:E A
2R gt

o] Ff2 &9l 60% oF9] HitholA AAsts B E7iF200] et

20) Convention for the Conservation of Antarctic Seals(1972)
21) 2 HA0M Hot= 25 SWB2 Art.1 20l 785t QAL (Southern elephant seal Mirounga
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3) EHHYYEXIHEEN 2rst H2HCCAMLR, 1980)

G P EALEE0] I3 FKHCCAMLR: The Convention on the
Conservation of Antarctic Marine Living Resources)< 1980 5% 20¥

oM A dHo] 1982 TaE U

o] @oFo] A-&RP= Yl 60% o'd A Fof SlojA Eas i Y=A
439 60t F=EA Abol] A o] =P EH Az &5t @
SHSYEALL20ITH (A1 £).20) FoFY| HH2 G| FY=A Y] B2

o glom, HEof= 2| o]go] IAHTK(A2%).27) EF o] FekoflA
T 922 AY(Antarctic Treaty area)oA9] ojyst JGHo =4 ¢
T et F4L AFSHA] Ptk (AH4R).28)

ﬂ&"

o] Fere NPT HEL Aol ATEE o HIAPEAY

istih

leonina, Leopard seal Hydrurga leptonyx, Weddell seal Leptonychotes weddelli, Crabeater
seal Lobodon carcinophagus, Ross seal Ommatophoca rossi, Southern fur seals
Arctocephalus sp)

22) Convention for the Conservation of Antarctic Seals(1972), Art.1

23) The gateway to environmental law(ZA1: 2022.8.23.)

24) G2HYMENA = =oAL SRR SS9 A U X1t 0|5 RS H o= XI2tgnte] A7t
S5 0= MEH(Convention on the Conservation of Antarctic Marine Living Resources
Art.1.3)

25) SAASUBAILS HI4H 00N BASH= X|L2f0| Y 0fF, HHSE, YUSS U XRE
25t 7|Et RE S0 MEXIES USHTHConvention on the Conservahon of Antarctic Marine
Living Resources Art.1.2).

26) Convention on the Conservation of Antarctic Marine Living Resources Art.1.1

27) Convention on the Conservation of Antarctic Marine Living Resources Art.2.1,2

28) Convention on the Conservation of Antarctic Marine Living Resources Art.4.2
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Y3XoHH $3LS 02

HZYU3](CCAMLR,Commission for the Conservation of Antarctic
Marine Living Resources, °lot 9192))9] Ay F#4st3em, o]
el 1982 1927t A= Y98l P HAY EHS A
WA, A 7|8k TSt o] ojgo] A&7keRt AR ]
I AL tE 8400 ek o9 Y= 1ok Ao o]F
ojA = 2Tt oj¥E FoHA] Ye=th

fd3le 2770 Sd=o® FAHT, 1071=0] F7t2 oo 7R
T o8 7he et 219 Y EE vigoz EaoA A=A A
&5 2Hote HEXAE 243 9193+ 1982 TRH FFdA
SR EE0] Aok dofH AT AYe], Tehd o oY
glo] 2Ash= ok e, HEWA B siayy, fles]9) 3y Y
SAEES A%t 4, Ade9] JFE Aok Aoz FAEH. 9
9] A, EYEHTY, H g eI BEXA] AE ZRIHL
=5 BHEO] F8% 719E st A2

N

a

4) 2SESAASHHE2ACRAMRA,1988)

GG EA LS ETAEHCRAMRA: Convention on the Regulation
of Antarctic Mineral Resource Activities)2 19884 w2 = AfH
oAl A=, o] Pt HAHURY A2, 3, 4Fo|t}. AX(EH L

IF )= 2 290 543 dutdAlE BAISHL Qled], o Yl 71X

Seyst] 9t ke AFeTH Aol 1 hgolth 0 dIuRAAY

2 FS3EA LTl Het 8, @ o3t

d= g A g Eol o] g dAs] PAsks Yo +E AS B

29) CCAMLR SHO|X|(ZA: 2022.10.5.)



Aohe 230 o)A Fopol WA o @ U0 FEAAYEFS 24

8
Soll Hiet weo] Bt A= A s Eofof k=], 53] o] 2F>
SEITH7IE AAlste] 2A19 FEAEEEel H7] 3 A Higt F
et #4424 9T W7, EY # siggdol diet S "k A4S
o] Ao £2, W4 5o tiek S Hek EFH7IE 5ol digt
7HRl A71; S8 gt Ieh- GA- A e 0P8 E F240] Sl
T ditt &4 B A 0 22 FHAA IF= WA = A
olgke o] o]Foj Ao} s EEo] &L AL U3V E3t
SEIFH7IE Bt A9 FEALEECl A AT B AHE 7
T 7140l distel et 44 dF= 2 Fethe THol 3o
oF S}-GHTIL FABIL et o]F FHSE wf A FEALEE
51 ofe & Al B 2 EEflte Ae ¢ & A

o Aot s 59 g=dEIM dtk 7S #E 7HesAd0l EA

O
sttt HollA 2 TAAGTE FoF AR = -3 A|(response action)

A]

1 A QS 7gska At A8 &Y Operator)7h A &
o} FAGlo] Y-S FEst, oA O YA o] &5 o] F
ANAA FE AF THAFo] o] i FAYE Beste 22 o]FA 3
t}33) F7tol|71A] v S] THsHE SRt ol ol Ford =71t
SAGFE7L B WS AKX, T L0l O 2B S 2
A F)9)% (due diligence)S HE3}7] w&Eo]ct.34)

30) Convention on the Regulation of Antarctic Mineral Resource Activities Art.2
31) Convention on the Regulation of Antarctic Mineral Resource Activities Art.4(2)
32) Convention on the Regulation of Antarctic Mineral Resource Activities Art.4(3)
33) 87124(2001), p. 188.
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&, LA FEAEESO] daol A siE 2HstAY 12T Y
o] A& A%, A (prevention), JAl(containment), F3Hclean up), A
(removal) 53 22 ZR5HY A|JA AT h-3RAE Fsfof ghrh.35) Egh
A8z A2 A tiste] AASH HiFH UL FIpstarl {Urt.30) o]

of EH LJAt= 19 FEALEFLE Qs YA E=2 ol o]
of TEEI A== AEAC et osfol diste] AAzE
oh37) Eg g o, 94, Bt AA 59 hEEAU =
BHIES] B 5o g FAof| osf o]Fofxl HE 1
AL FA 0l Slch38) &, 125k &7t oA 4= gl AAA S F
g3, =Y S2& Qlsto] AT Aole wEAE AA etk

3, YA T U= (Sponsoring State)o] o] FoAF| oFE o|F
SFRTHH 283 o7t WA ek AU A=A ok 9

AT A, 22e Eofof disfAle FUol= FA| Wi Aol At o,
3wl Aol ofste] MAE]A] g2 ZhojRo] A H 40

B Fore 197150] 2J8) AERAE ol Aol AE HZHA] grop

upgE Aeols, A% FEEoREo A SHslols H7)7 24
=9lch4)

%

34) 9lo| 4 p. 188.
35) Convention on the Regulation of Antarctic Mineral Resource Activities Art.8(1)
36) Convention on the Regulation of Antarctic Mineral Resource Activities Art.8(2); Watts.
A.(1990), p. 180.
7) Convention on the Regulation of Antarctic Mineral Resource Activities Art.8(2
8) Convention on the Regulation of Antarctic Mineral Resource Activities Art.8(2

) )(@)
) )

39) Convention on the Regulation of Antarctic Mineral Resource Activities Art.8(4)
0) )
1

(i
(d)

Convention on the Regulation of Antarctic Mineral Resource Activities Art.8(3)(a)
BtX1 2(2012), p. 22.
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5) S28tZ4H S °| X AM42)(Protocol on Environmental Protection

to the Antarctic Treaty, 1991)

HSEFETOYAME 19919 109 49 vRES|=olA AE o] 1998
d FEEI. 1 ool 19594 HEEF A 0%, 19649 E=F
AEHES 93 99 714, 19724 HS=/iREEF, 19804 HS Y

AR EO] #3E FoF, 19889 FEFEALLE AAEYF 5 S
HSEd ZAE iRl vh 9lon, of AL g oA H=2

715°] PHAE ) o] A= AR, 2770 22T

FAAT et £7 T3 Al A FEAIR o]FolA glon, ol
B AR s WAEe] Be A6RSH7L F1H0E
AeEigich. el o] oA A@AFFED AFFEHE

s e Aol
IAARIYPAE d32

oF
A9 e et #A) =874 % o

A
o ZTH HEE RE'Y AL BHOE 31, ]S I BIFL “Bajet
okg g3 AABET 0 At (A2 BH W A%) E ol
oA oA eaEe] H8EE J1RUHS AN

3% e 3), HotdAE Al ==y #dd R g2 |
AL At (72 FEAEEEY] F4) B SFFFH 7 et 44

42) BAEES SHAE S0 Het G2 X o HA0|H, 0| EUMUME ‘I EEES AN 2 SUSITE

43) BfpE Q| o A p. 20. 0[215t EA2 0| e MR0= & =2HLh “Convinced that the
development of a comprehensive regime for the protection of the Antarctic environment
and dependent and associated ecosystems is in the interest of mankind as a whole (...)"

44) @3SFESOFYM H M1, 2, 3, 42 S M= L2|LIZI0)| CHSH 1998'H0) UE, MoRE &M= o 2
0] 200201 S Eojl et L2|Lt2of ChahA = 20021301 L& = RAC
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GazorRRA I BPAR, MBPAR] ojat, A
Hol A9 FaATHeAHY], YA EER U3 (CCAMLR:
Commission for the Conservation of Antarctic Marine Living
Resources)7} #ojsit}, E3h ASOC(Antarctic and Southern Ocean
Coalition) @ =A] E= &7 F3|(AATO, International Association of

Antarctica Tour Operators)?} &2 23 A&7} IFo] ottt

gojAe) golo] o) wazot wegA=Eolold Au 23

4
(Measures), 2% (Decisions) @ Z2]9HResolutions)S H=xF 9
45) SRR EH|0|X|(HMY: 2022.12.5.)
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19984 =24 H oG 7t Fa A Aol met BH e
S0t AYHUT BHET AU = ditH o FS2oFg A=
oot &2 7|3kl o]FojAH, BHET Yl wE|et AHH FAE FL
= 2FG A FA=I] o] A AT

714 Ee2FgAgAa=9]9] § BHES AU 39 Qo= FY

=4 2AZ B2 98 B dFae AR W AR}
o7&

H2HE HIetdESo ™M HeREM

1. e b1 ¥ =%

20059 68 AEEEOAM A9 A287F &
5949 A6R&H7E AeEYrt. o] 7
e AzhgA 19929 A7 GSEFEOISel HAHY Rl

46) Protocol on Environmental Protection to the Antarctic Treaty Art.11
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iRt 7F Ao "ol tiet =27k AlRE AL 19938 5-E HEAE
7F A5l A= AloF-EA ] tiet =2f7F 243k AT

=273 Hsfet Eeisto] ui o] tigt =2lo] 242 A&
A71E gt H=2 S7Rg o] vAA] ¥4, AR 55 fAtolEe
Mol wet Jid F8o] s2€ Agolzhs A2 13T 1, &7y
7F A A%, o et gafjo] Histe] s dE A AdA, 2 &
A2 oA 7 2

AA 52 Tyt B

b
oX,
sk

-

X

o

JE RS daRAR oA By A AT Basl] 7
A grejo] =EshA] st T oAl Aol ol et FHL
Felol, olFoE WAHo] Bot =8 A&eln FHE vhE A
ﬂ-ﬂri}a@u} olo] wet AeE Ao] olgA A16z01cH4) OHA A16

%—:@7@ g o]o] %—é:az Are AAS EBH 5 93t of

olF WigHe] T F&A ] WY HAE UL AYed, 1 FE
ol % st i A TSt F7kee] ZEE FAA| ALt ARt
(@AA) AAAAE T2 st dizelth =Y, g, A9d, A
47) 8171, A9 2 p. 186, MO HME-2¥5|(2013), p. 233.
48) 2712:(2008), pp. 616-617.
of 7
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e, 2go], Yige, Wolo), ojgelol, Anjel, FAAE, SF} gL
getse mud AAAAE $58 W, vl QR Ao} 5o s
o WA TS F4unts0 A% mRE AAAA ) AL Ay
T B&A0] MAAARAL ofe] 7H1 ARe £ FHHAGSD ol
| A PAE TAM R B

94 41627 gAY 2 =7

A gre Az B % k) ohk, AR AGREAT 1 AR 2AE
92 A4 s U T HANLAAE SHT FARE)

o7} o] ZARIHE HolAl, BAY BaA7k whaRRIe] That 9t
HHES AHAZ] SIe B RN 97} g5

u
o 4l
ot
oN,
b
fol
1o
2,
>~
N
pary

2. 72 Ug

97 vl R Qg A Qo] B AeRa AL BAYNE Has)
Stels 248 Then], ALS sl A% FAANS T A%y
AAFstol, At W A] Fshok & WA, thez|et ot B A

1) #2l(Scope)

AGHEEAL HIoI4 Loluks BE ST sjo] H8HE Ao o
7 A8 Qo YT Asto] EAah WA, o] HdA A1z
T4 vlof o] Yok A7 A5l et A BIL'E 23k Bo]

50) Addison-Agyei(2007), p. 314.

51) BAIE- Z251(2013), p. 237.

52) 9|9| M p. 237.

53) Bederman & Keskar(2005), p. 1387.
54) Johnson(2006), p. 39.
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sgso] 4EH. of 44 A A BEAZL YRBAR TGN}
A 8¥) LE P9lo] 2 gejojof Fohe FHE Lo, A A152
of S olETh FL WS B A7E A5l e B9
3 A ARSI S Tee BSlole B, Betxal B A U
F27]9] ol& So| E3HETH0) Fh, olfFt Ho] mEd AHELE
2314 gfe BEE o] BaAe] B4 WA Aost, EKos
o|¢jat E74o] oo HTITE57) oloh WeAstel WIoIA] FEIHE A

BARTOAA Az W A1HEALY] BAGFHIL o 248 225
7] 915t BBk S)40] ZA1RTE60 ofat o4

-
£ A3} g, o] RaAelA: o
(o)

stof SEHA e AATE Ao Grhe Ho] Solsit 914
oA et 7 BEHo|L, LIRE SolF FBE thotel 43

55) Art.15. “(...) to environmental emergencies in the Antarctic Treaty area which relate to
scientific research programmes, tourism and all other governmental and
non—-governmental activities in Antarctic Treaty area for which advance notice is required
under Article VII(5) of the Antarctic Treaty, including associated logistic support activities”
; Proelss & Steenkamp(2023), p. 540.

56) =Xk M|7Zx H5g

57) Bloom(2006), p. 2; Proelss & Steenkamp, op. cit., p. 540.

58) &71(2008), p. 638. 0] =22 XMA= E3| 0, ZAN S0| RFE M5t 25t [0f A7t
LS 42 0|2 Q15 2HF 0| LAE 2247t AUZS XIHSINLCE,

59) Annex VI, Art 2 (b). M- Z25/(2013), 22| M p. 237.

60) Wolfrum(2008), pp. 820-821.
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B7he AXSEE Feeta, $HYFIL olFoi1A
: o] &E Aol o AHA k2 S Aof tisiA
o} HjARRIQl S 2Lsl “EA1Z0]” dhito|gt dj4lst Aolt}.6l)

- RS |

01 P BE 9 o 99, 9 4 9 990 34
J gIeAe] g Eof o] HgHT ojdd), d3g
gx}% AT A9 YL ofet 19} Relelz 548 HepA
£ 1 A 8w9le] EeTO

Bt olgh MO AGHEAE FFEFA NS PAHA HgH

= F45n Achod
AGREA A6z A5l wet 23 5 27 a987

&+
FUE AE B F5717F 24| BIAAA Y Sl ol&E Bl
HAE FAHEATE AP E 5 &, FEAAR}L HE ek Abr ®
5719 =4 A= A= s 3 AFAETH 28T Fe 54
olx FHARI He2AE FHA Wk

t}.66)

r =
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2) Ibid., p. 821.
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79) Annex VI Art.6 (3)
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81) 9] 2 p. 189; Wolfrum, op. cit., p. 824.
82) Wolfrum, op. cit., p. 824.
83) 4712(2008), p. 637.

84) 219 M, p. 637.

85) Annex VI Art.8 (2)

86) 4712(2008), p. 637.
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Annex VI Art.7 (4)
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99) Annex VI Art.8 (1)
100) Annex VI Art.8 (2)
101) Johnson, op. cit., p. 50.
102) Annex VI Art.9.1 (a) Mot 2% AL 2 Qlol| WMGH= 21 HIAAEIS] A2
(i) &4 2,000% 05} Met 1002t SDR
(i) &4 Zup Me}
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103) Annex VI Art.11
104) Annex VI Art.11 (1)
105) Annex VI Art.11 (2)
106) Annex VI Art.11 (3)
107) Annex VI Art.12
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115) Z4712(2008), p. 640.

116) Proelss & Steenkamp(2023), pp. 554-555.

117) Hemmings(2018), p. 330.

118) Proelss & Steenkamp, op. cit., pp. 554-555.

119) Secretariat of the Antarctic Treaty(2021), p. 41, para. 123

120) Secretariat of the Antarctic Treaty(2021), p. 41, para. 123

121) Proelss & Steenkamp, op. cit., p. 555.
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273) Umwelt Bundesamt SHO|X|(ZAY: 2022.8.29.)

274) Gesetz zur Ausfiihrung der Anlage VI des Umweltschutzprotokolls zum Antarktis-Vertrag
iiber die Haftung bei umweltgefihrdenden Notfillen(Antarktis—Haftungsgesetz-
AntHaftG)

275) Federal Ministry for the Environment and Consumer Protection SHO|X|(ZAI: 2022.
8.29.)

276) = M'G=AUH | M1 R (Anwendungsbereich und Verordnungserméchtigung) Xl1&¢
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;3194%94 %9_] 040] o] ]b‘g‘é'\:]-279

(2) HIYZEX|Q} HIGHE

o] ¥ A2RBOGNAE LA 4TI FAH ULk A3ZAA o
2A FHUT FUDYFIRY BE 2G4 ] Fo v

277) Annex VI to the Protocol on Environmental Protection to the Antarctic Treaty Art.1 Scope
“This Annex shall apply to environmental emergencies in the Antarctic Treaty area which
relate to scientific research programmes, tourism and all other governmental and
nongovernmental activities in the Antarctic Treaty area for which advance notice is
required under Article VII(5) of the Antarctic Treaty, including associated logistic support
activities. Measures and plans for preventing and responding to such emergencies are
also included in this Annex. It shall apply to all tourist vessels that enter the Antarctic
Treaty area. It shall also apply to environmental emergencies in the Antarctic Treaty area
which relate to other vessels and activities as may be decided in accordance with Article
13

278) Annex VI to the Protocol on Environmental Protection to the Antarctic Treaty Art.13
Amendment or Modification
“1. This Annex may be amended or modified by a Measure adopted in accordance with

Article IX(1) of the Antarctic Treaty.

2. In the case of a Measure pursuant to Article 9(4), and in any other case unless the
Measure in question specifies otherwise, the amendment or modification shall be
deemed to have been approved, and shall become effective, one year after the close
of the Antarctic Treaty Consultative Meeting at which it was adopted, unless one or
more Antarctic Treaty Consultative Parties notifies the Depositary, within that time
period, that it wishes any extension of that period or that it is unable to approve the
Measure.

3. Any amendment or modification of this Annex which becomes effective in accordance
with paragraph 1 or 2 above shall thereafter become effective as to any other Party
when notice of approval by it has been received by the Depositary.”

279) = rgd=mol | K1 Z(Anwendungsbereich und Verordnungserméachtigung) A2

280) S rg=2MlH | K28 2FKO| °|R(Teil 2 Pflichten der Betreiber)
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284) 5 THEAUY | HMi6X BAAHOZ Q&S HIAAENY HEF 211 9R(Meldepflicht bei
umweltgefahrdenden Notfillen)

28b) S M= | HOX S29| H|2M(Haftung bei Gegenmapnahmen durch eine
Vertragspartei)

286) Y "J2HRAM, H10= HiAS(Ersatzzahlung bei unterlassenen GegenmapBnahmen;
Ersatzzahlung)
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289) Federal Ministry for the Environment and Consumer Protection SHO|X|(ZAH: 2022.
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ZHIAHED)H 12 5F GFARIE(AAD: Australian Antarctic Division)
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1981¥ G P EAFYL EZEH(Antarctic Marine Living Resources
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290) AT(EP) Act(Antarctic Treaty(Environment Protection) Act 1980)
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291) Tomaras(2012), p. 15.
292) Ibid., pp. 18-19.
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20094 Part 5A Liability for environmental emergencies
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294) Antarctica(Environmental Protection: Liability Annex) Amendment Bill, Explanatory note

295) Antarctica(Environmental Protection: Liability Annex) Amendment Bill, Explanatory note
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298) FAME Antarctica(Environmental Protection: Liability Annex) Amendment Act 2012,
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299) FAIME Antarctica(Environmental Protection: Liability Annex) Amendment Act 2012,
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300) F22HE Antarctica(Environmental Protection: Liability Annex) Amendment Act 2012, 37F

301) FEME Antarctica(Environmental Protection: Liability Annex) Amendment Act 2012,
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(1) 2tZH|AAER(Environmental emergency)
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(5) CH2=X|(Response action)
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Annex VI to the Protocol on Environmental Protection to the
Antarctic Treaty

Liability Arising From Environmental Emergencies

Preamble

The Parties,

Recognising the importance of preventing, minimising and containing the impact of
environmental emergencies on the Antarctic environment and dependent and associated
ecosyslems;

Recalling Article 3 of the Protocol, in particular that activities shall be planned and conducted
in the Antarctic Treaty area so as to accord priority to scientific research and to preserve the
value of Antarctica as an area for the conduct of such research;

Recalling the obligation in Article 15 of the Protocol to provide for prompt and effective
response aclion to environmental emergencies, and 1o establish contingency plans for
response to incidents with potential adverse effects on the Antarctic environment or
dependent and associated ecosystems;

Recalling Article 16 of the Protocol under which the Parties to the Protocol undertook
consistent with the objectives of the Protocol for the comprehensive protection of the
Antarctic environment and dependent and associated ecosystems to elaborate, in one or more
Annexes to the Protocol, rules and procedures relating to liability for damage arising from
activities taking place 1n the Antarctic Ireaty area and covered by the Protocol;

Noting further Decision 3 (2001) of the XXIVth Antarctic Treaty Consultative Meeting
regarding the elaboration of an Annex on the liability aspects of environmental emergencies,
as a step in the establishment of a liability regime in accordance with Article 16 of the
Protocol;

Having regard (o Article IV of the Antarctlic Treaty and Article 8 of the Protocol;

Have agreed as follows:

Article 1

Scope

This Annex shall apply to environmental emergencies in the Antarctic Treaty area which
relate to scientific research programmes, tourism and all other governmental and non-
governmental activities in the Antarctic Treaty area for which advance notice is required
under Article VII(5) of the Antarctic Treaty, including associated logistic support activities.
Measures and plans for preventing and responding Lo such emergencies are also included in
this Annex. It shall apply to all tourist vessels that enter the Antarctic Treaty area. It shall
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emergency, which to that end may include clean-up in appropriate circumstances, and
includes determining the extent of that emergency and its impact;

(2) “The Parties” means the States for which this Annex has become effective in
accordance with Article 9 of the Protocol.

Preventative Measures

1. Each Party shall require its operators to undertake reasonable preventative measures
that are designed to reduce the risk of environmental emergencies and their potential adverse
impact.

2. Preventative measures may include:

(2) specialised structures or equipment incorporated into the design and
construction of facilities and means of transportation;

(b) specialised procedures incorporated into the operation or maintenance of
facilities and means of transportation; and

(c) specialised training of personnel.

Article 4

Contingency Plans

_A
e
2}
e
g
:
2
=
o]
5

(2) establish contingency plans for responses to incidents with potential adverse
impacts on the Antarctic environment or dependent and associated ecosystems; and

(b) co-operate in the formulation and implementation of such contingency plans.
2. Contingency plans shall include, when appropriate, the following components:

(a) procedures for conduciing an assessment of the nature of the incident,

(b) notification procedures;

() identification and mobilisation of resources;

(d) response plans;

(e) training;

53] record keeping; and

(g) demobilisation.

3. Each Party shall establish and implement procedures for immediate notification of,
and co-operative responses to, environmental emergencies, and shall promote the use of
notification procedures and co-operative response procedures by its operators that cause
environmental emergencies.
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Article 5
Response Action

1. Each Party shall require each of its operators to take prompt and effective response
action to environmental emergencies arising from the activities of that operator.

2. In the event that an operator does not take prompt and effective response action, the
Party of that operator and other Parties are encouraged to take such action, including through
their agents and operators specifically authorised by them to take such action on their behalf.

3. (a) Other Parties wishing to take response action to an environmental emergency
pursuant to paragraph 2 above shall notify their intention to the Party of the operator
and the Secretariat of the Antarctic Treaty beforehand with a view to the Party of the
operator taking response action itself, except where a threat of significant and harmful
impact to the Antarctic environment is imminent and it would be reasonable in all the
circumstances to take immediate response action, in which case they shall notify the
Party of the operator and the Secretariat of the Antarctic Treaty as soon as possible.

(b) Such other Parties shall not take response action to an environmental
emergency pursuant to paragraph 2 above, unless a threat of significant and harmful
impact to the Antarctic environment is imminent and it would be reasonabie in all the
circumstances to take immediate response action, or the Party of the operator has
failed within a reasonable time to notify the Secretariat of the Antarctic Treaty that it
will take the response action itself, or where that response action has not been taken
within a reasonable time after such notification.

(c) In the case that the Party of the operator takes response action itself, but is
willing to be assisted by another Party or Parties, the Party of the operator shall
coordinate the response action.

4. However, where it is unclear which, if any, Party is the Party of the operator or it
appears that there may be more than one such Party, any Party taking response action shall
make best endeavours to consult as appropriate and shall, where practicable, notify the
Secretariat of the Antarctic Treaty of the circumstances.

5. Parties taking response action shall consuit and coordinate their action with all other
Parties taking response action, carrying out activities in the vicinity of the environmental
emergency, or otherwise impacted by the environmental emergency, and shall, where
practicable, take into account all relevant expert guidance which has been provided by
permanent observer delegations to the Antarctic Treaty Consultative Meeting, by other
organisations, or by other relevant experts.

147



Article 6
Liability

1. An operator that fails to take prompt and effective response action to environmental
emergencies arising from its activities shall be liable to pay the costs of response action taken
by Parties pursuant to Article 5(2) to such Parties.

2. (a) When a State operator should have taken prompt and effective response action
but did not, and no response action was taken by any Party, the State operator shall be
liable to pay the costs of the response action which should have been undertaken, into
the fund referred to in Article 12.

(b) When a non-State operator should have taken prompt and effective response
action but did not, and no response action was taken by any Party, the non-State
operator shall be liable to pay an amount of money that reflects as much as possible
the costs of the response action that should have been taken. Such money is to be paid
directly to the fund referred to in Article 12, to the Party of that operator or to the
Party that enforces the mechanism referred to in Article 7(3). A Party receiving such
money shall make best efforts to make a contribution to the fund referred to in Article
12 which at least equals the money received from the operator.

3. Liability shall be strict.

4. When an environmental emergency arises from the activities of two or more operators,
they shall be jointly and severally liable, except that an operator which establishes that only
part of the environmental emergency results from its activities shall be liable in respect of that
part only.

5. Notwithstanding that a Party is liable under this Article for its failure to provide for
prompt and effective response action to environmental emergencies caused by its warships,
naval auxiliaries, or other ships or aircraft owned or operated by it and used, for the time
being, only on government non-commercial service, nothing in this Annex is intended to
affect the sovereign immunity under international law of such warships, naval auxiliaries, or
other ships or aircraft.

Article 7

Actions

1. Only a Party that has taken response action pursuant to Article 5(2) may bring an
action against a non-State operator for liability pursuant to Article 6(1) and such action may
be brought in the courts of not more than one Party where the operator is incorporated or has
its principal place of business or his or her habitual place of residence. However, should the
operator not be incorporated in a Party or have its principal place of business or his or her
habitual place of residence in a Party, the action may be brought in the courts of the Party of
the operator within the meaning of Article 2(d). Such actions for compensation shall be
brought within three years of the commencement of the response action or within three years
of the date on which the Party bringing the action knew or ought reasonably to have known
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the identity of the operator, whichever is later. In no event shall an action against a non-State
operator be commenced later than 15 years after the commencement of the response action.

2. Each Party shall ensure that its courts possess the necessary jurisdiction to entertain
actions under paragraph 1 above.

3. Each Party shall ensure that there is a mechanism in place under its domestic law for
the enforcement of Article 6(2)(b) with respect to any of its non-State operators within the
meaning of Article 2(d), as well as where possible with respect to any non-State operator that
is incorporated or has its principal place of business or his or her habitual place of residence in
that Party. Each Party shall inform all other Parties of this mechanism in accordance with
Article 13(3) of the Protocol. Where there are multiple Parties that are capable of enforcing
Article 6(2)(b) against any given non-State operator under this paragraph, such Parties should
consult amongst themselves as to which Party should take enforcement action. The
mechanism referred to in this paragraph shall not be invoked later than 15 years after the date
the Party seeking to invoke the mechanism became aware of the environmental emergency.

4. The liability of a Party as a State operator under Article 6(1) shall be resolved only in
accordance with any enquiry procedure which may be established by the Parties, the
provisions of Articles 18, 19 and 20 of the Protocol and, as applicable, the Schedule to the
Protocol on Arbitration.

5. (a) The liability of a Party as a State operator under Article 6(2)(a) shall be
resolved only by the Antarctic Treaty Consultative Meeting and, should the question
remain unresolved, only in accordance with any enquiry procedure which may be
established by the Parties, the provisions of Articles 18, 19 and 20 of the Protocol and,
as applicable, the Schedule to the Protocol on Arbitration.

(b) The costs of the response action which should have been undertaken and was
not, to be paid by a State operator into the fund referred to in Article 12, shall be
approved by means of a Decision. The Antarctic Treaty Consultative Meeting should
seek the advice of the Committee on Environmental Protection as appropriate.

6. Under this Annex, the provisions of Articles 19(4), 19(5), and 20(1) of the Protocol,
and, as applicable, the Schedule to the Protocol on Arbitration, are only applicable to liability

of a Party as a State operator for compensation for response action that has been undertaken to
an environmental emergency or for payment into the fund.

Article 8

Exemptions from Liability

1. An operator shall not be liable pursuant to Article 6 if it proves that the environmental
emergency was caused by:

(a) an act or omission necessary to protect human life or safety;

(b)  an event constituting in the circumstances of Antarctica a natural disaster of an
exceptional character, which could not have been reasonably foreseen, either generally
or in the particular case, provided all reasonable preventative measures have been
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taken that are designed to reduce the risk of environmental emergencies and their
potential adverse impact;

(c) an act of terrorism; or
(d) an act of belligerency against the activities of the operator.

A Party, or its agents or operators specifically authorised by it to take such action on

its behalf, shall not be liable for an environmental emergency resulting from response action
taken by it pursuant to Article 5(2) to the extent that such response action was reasonable in
all the circumstances.

1.

Article 9

Limits of Liability

The maximum amount for which each operator may be liable under Article 6(1) or

Article 6(2), in respect of each environmental emergency, shall be as follows:

150

(a) for an environmental emergency arising from an event involving a ship:
@) one million SDR for a ship with a tonnage not exceeding 2,000 tons;

(ii) for a ship with a tonnage in excess thereof, the following amount in
addition to that referred to in (i) above:

- for each ton from 2,001 to 30,000 tons, 400 SDR;
- for each ton from 30,001 to 70,000 tons, 300 SDR; and
- for each ton in excess of 70,000 tons, 200 SDR;

(b) for an environmental emergency arising from an event which does not involve
a ship, three million SDR.

(a) Notwithstanding paragraph 1(a) above, this Annex shall not affect:

@) the liability or right to limit liability under any applicable international
limitation of liability treaty; or

(i)  the application of a reservation made under any such treaty to exclude
the application of the limits therein for certain claims;

provided that the applicable limits are at least as high as the following: for a ship with
a tonnage not exceeding 2,000 tons, one million SDR; and for a ship with a tonnage in
excess thereof, in addition, for a ship with a tonnage between 2,001 and 30,000 tons,
400 SDR for each ton; for a ship with a tonnage from 30,001 to 70,000 tons, 300 SDR
for each ton; and for each ton in excess of 70,000 tons, 200 SDR for each ton.

(b) Nothing in subparagraph (a) above shall affect either the limits of liability set
out in paragraph 1(a) above that apply to a Party as a State operator, or the rights and
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obligations of Parties that are not parties to any such treaty as mentioned above, or the
application of Article 7(1) and Article 7(2).

3. Liability shall not be limited if it is proved that the environmental emergency resulted
from an act or omission of the operator, committed with the intent to cause such emergency,
or recklessly and with knowledge that such emergency would probably result.

4. The Antarctic Treaty Consultative Meeting shall review the limits in paragraphs 1(a)
and 1(b) above every three years, or sooner at the request of any Party. Any amendments to
these limits, which shall be determined after consultation amongst the Parties and on the basis
of advice including scientific and technical advice, shall be made under the procedure set out
in Article 13(2).

S. For the purpose of this Article:

(a) “ship” means a vessel of any type whatsoever operating in the marine
environment and includes hydrofoil boats, air-cushion vehicles, submersibles, floating
craft and fixed or floating platforms;

(b) “SDR” means the Special Drawing Rights as defined by the International
Monetary Fund;

(c) a ship’s tonnage shall be the gross tonnage calculated in accordance with the
tonnage measurement rules contained in Annex I of the International Convention on
Tonnage Measurement of Ships, 1969.

Article 10

State Liability

A Party shall not be liable for the failure of an operator, other than its State operators, 1o take
response action to the extent that that Party took appropriate measures within its competence,
including the adoption of laws and regulations, administrative actions and enforcement
measures, to ensure compliance with this Annex.

Article 11

Insurance and Other Financial Security

1. Each Party shall require its operators to maintain adequate insurance or other financial
security, such as the guarantee of a bank or similar financial institution, to cover liability
under Article 6(1) up to the applicable limits set out in Article 9(1) and Article 9(2).

2. Each Party may require its operators to maintain adequate insurance or other financial
security, such as the guarantee of a bank or similar financial institution, to cover liability
under Article 6(2) up to the applicable limits set out in Article 9(1) and Article 9(2).

3. Notwithstanding paragraphs 1 and 2 above, a Party may maintain self-insurance in

respect of its State operators, including those carrying out activities in the furtherance of
scientific research.
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Article 12

The Fund

1. The Secretariat of the Antarctic Treaty shall maintain and administer a fund, in
accordance with Decisions including terms of reference to be adopted by the Parties, to
provide, inter alia, for the reimbursement of the reasonable and justified costs incurred by a
Party or Parties in taking response action pursuant to Article 5(2).

2. Any Party or Parties may make a proposal to the Antarctic Treaty Consultative
Meeting for reimbursement to be paid from the fund. Such a proposal may be approved by
the Antarctic Treaty Consultative Meeting, in which case it shall be approved by way of a
Decision. The Antarctic Treaty Consultative Meeting may seek the advice of the Committee
of Environmental Protection on such a proposal, as appropriate.

3. Special circumstances and criteria, such as: the fact that the responsible operator was
an operator of the Party seeking reimbursement; the identity of the responsible operator
remaining unknown or not subject to the provisions of this Annex; the unforeseen failure of
the relevant insurance company or financial institution; or an exemption in Article 8 applying,
shall be duly taken into account by the Antarctic Treaty Consultative Meeting under
paragraph 2 above.

4. Any State or person may make voluntary contributions to the fund.

Article 13

Amendment or Modification

1. This Annex may be amended or modified by a Measure adopted in accordance with
Article IX(1) of the Antarctic Treaty.

2. In the case of a Measure pursuant to Article 9(4), and in any other case unless the
Measure in question specifies otherwise, the amendment or modification shall be deemed to
have been approved, and shall become effective, one year after the close of the Antarctic
Treaty Consultative Meeting at which it was adopted, unless one or more Antarctic Treaty
Consultative Parties notifies the Depositary, within that time period, that it wishes any
extension of that period or that it is unable to approve the Measure.

3. Any amendment or modification of this Annex which becomes effective in accordance
with paragraph 1 or 2 above shall thereafter become effective as to any other Party when
notice of approval by it has been received by the Depositary.
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